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PREFACE. 



m^*^^ 



A DESiBE to supply the demand of the masses of 
American citizens for a more thorough knowledge 
of our government and laws, which has been 
greatly increased by the late civil war through 
which we have passed, is the only apology offered 
for presenting this book to the public at this time. 
There is no knowledge more eagerly sought, or 
more difficult to be obtained. It is scattered 
through the ponderous volumes which fill our law 
libraries, costing thousands of dollars, which ai'e* en- 
tirely inaccessible to the masses. It is there given 
in such form as not easily to be found, and often in 
language not easily understood. 

It has been the design of the author, during the 
many years of labor and research expended upon 
this work, to collect the most important facts re- 
lating to our government and laws, from the exten- 
sive libraries at his command ; to present them in 
such language as to be readily understood, and in 
such order as to be easily remembered. It is pub- 
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lished at a price which brings it within the reach 
of every citizen. While it is principally designed 
for the use of the citizens at large, it is confidently 
believed that the student who can answer promptly 
the five thousand questions which follow the several 
chapters will find but little difficulty in passing an 
examination for admission to the bar. 
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INTRODUCTION. 



The following work containB the Bubstance of a conrse. 
of over one hundred lectures, delivered by the author be- 
fore the Law School of the University of the city of New 
York. In the spring of 1858, he had' the honor to receive 
the appointment of professor of law in that University, 
which office he held until the summer of 1864. During 
the continuance of luB professorship, he was led, both by 
duty and inclination, to a thorough investigation of the 
history and grounds of our civil poUty. 

The original plan of this work took its rise many years 
ago, when he first entered upon the practice of the law. 
He then made a successftd effort to disseminate a know- 
ledge of our State and national constitutions and laws 
among the masses of the people. He prepared and pub- 
lished, in the several States, more tlian three thousand 
pages of law matter, the publication of which extended to 
over one hundred tliousand copies, which were read by 
more than one miUion American citizens. 

He had the satisfaction to find that his efforts were en- 
couraged and patronized by the leading statesmen and 
jurists in the land ; yet the author was well aware that 
tiiese works were by far too limited, and that their place 
should be supplied by some work embracing a complete 
and comprehensive view of the rise, progress, and present 
organization of our State and national governments. Such 
a work he attempted to prepare during his professor- 
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sliip in the XJniversity. He has frequently been solicited 
by his former students, and by many eminent jurists, to 
adapt his lectures to the great mass of American citizens, 
and have them published in a popular form, for the pur- 
pose of supplying the increasing demand for a more exten- 
sive and thorough knowledge^f the government of our 
Bepublic. He has been assured that such publication at 
the present time would be attended with great advantage 
to all classes of our fellow-citizens. 

It was the intention of the author, in preparing this 
work, to give the reader a clear and comprehensive view of 
the government and laws of our Eepublic, at all the stages 
of its progress, from the establishment of the first per- 
manent English colony to its present rank among civilized 
nations. So intimately connected were the colonial gov- 
ernments with the government of England, that a know- 
ledge of that government and its laws is absolutely essen- 
tial to a complete knowledge of our own. We see the 
people of the "mother country" gradually rising from a 
low state of barbarism, abandoning the sacrifice of human 
beings, breaking away from the authority of the Druids, 
and attaining a high rank in national power. The seven 
Saxon kingdoms are united into one monarchy. William, 
the Norman conqueror, ascends the throne, still occupied 
by his descendants. The barons demand from King John 
magna charia^ the bulwark of English liberty. The war 
between the houses of York and Lancaster is terminated. 
Henry VJUL. ascends the throne, during whose reign 
America is discovered. 

Henry VIH. and his three children, Edward, Mary, 
and Elizabeth, fill the throne in succession. The virgin 
queen rules for more than forty years, leaving an indeU- 
. L impression npon her own naL^, ^^ gi4 the name 
Virginia to a vast territory in America. James, her sue 
cessor, divides the territory into North and South Virginia. 
Charters are granted to two separate companies. The first 
permanent colony is established at Jamestown, and the first 
l^islative body on the continent there assembled. Colo- 
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nies are formed in North Virginia. They establish a gov- 
ernment. It is at first Democratic, then Eepublican. 
Charles I. ascends the throne of England. A civil war 
breaks out between the king and parliament. Sonth Yir- 
ginia sympathizes with the king. The colonies in Korth 
Virginia form a confederation, nnder the tile of " The 
United Colonies of New England." Five years of civil 
war, and Charles is a prisoner. He is charged with trea- 
son, condemned and beheaded. The monarchy is abol- 
ished A republic is established. CromweU is at the 
head of the army. He seizes the sovereign power ; dis- 
perses parliament; summons a new parliament ; publishes 
a new constitution; assumes the title of Protector. After 
exercising the sovereign power for nine years, Cromwell, 
the Protector, dies. The monarchy is restored. Charles 
n. ascends the throne. He is acknowledged as king by 
the American colonies. He takes possession of the New 
Netherlands for the Duke of York. He grants liberal 
terms of capitulation. The name is changed to New 
York. Trial by jury is introduced. New York City is 
incorporated. 

The Duke of York succeeds Charles II., with the title 
of James 11. His reign is short and inglorious. Jeffireys 
is appointed chief-justice, afterwards lord-chancellor, who 
is the most unscrupnlous and profligate judge in English 
history. Charters of the colonies are demanded and sur- 
rendered. William, Prince of Orange, is invited to assume 
the government of England. Ireland adheres to James. 
The battle of the Boyne is fought. William is victorious. 
Ireland submits to William. The war between William 
and James extends to America. The FrcDch colonies, 
with their Indian aUies, carry on war against the English 
colonies for seven years, during which time the colonies 
suffer great losses. The French colonies continue to en- 
croach upon the English colonies. Another war com- 
mences. At length, the French surrender their most 
valuable possessions in America to the English. 

The English colonies are dissatisfied with the arbitrary 
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conduct of the English government. NnmerouB causes 
arise leading to revolution. In 1774: a Continental Con- 
gress meets. They pass spirited resolutions. They send 
an address to the king and to the people of England. The 
action of that government is not satisfactory. The blood 
of the Revolution begins to flow. On Friday, June 7, 
1776, a resolution is offered in the Continental Congress, 
declaring the colonies independent. The birthday of the 
Republic has come. The cord which bound her to the 
mother country is severed. The resolution is made public, 
July 4, 1776. The declaration of independence is pro- 
claimed. Articles of confederation are adopted. Inde- 
pendence is achieved. Constitutions are formed. Their 
purpose is declared. Inalienable rights are defined. Self- 
evident truths are declared. The people are the source of 
political power. Three separate departments of govern- 
ment are formed. The powers and duties of each are de- 
fined. Two grades of government are established. The 
powers and duties of each are settled. The government is 
one and indivisible, whether it acts through its State or 
national grades, or its legislative, executive, or judiciary 
departments. 

The sources of American law by which the nation is 
governed. The common and statute laws of England be- 
fore the Revolution are claimed as a birthright. All that 
is applicable to their new form of government is retained. 
Parliament, Congress, and the State legislatures, are con- 
structed after the same model. Their organization, the 
method of making laws in each, their legislative journals, 
and the rules and usages by which they are governed, are 
nearly the same. Since the Revolution, each State has its 
statute law, comprising the acts passed by the legislature 
of the State ; and its common law, comprising the deci- 
sions of its courts. The nation also has its statute laws 
and its common law. 

Drawn from these sources of American law, we have 
endeavored to present to the reader a clear and concise 
view of the election of State and national officers, with 
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their official duties — Families, the foundation of civil 
society — ^Their influence — ^They begin with marriage — 
The marriage contract — Who may be parties — How cele- 
brated — ^Effect of marriage upon the property of the par- 
ties — ^Their reciprocal rights and duties — How far the 
husband is bound by the contracts of the wife — Duties of 
parents to their minor children — ^The right to their ser- 
vices — ^The extent of their power to govern and correct 
the child — ^The rights of the minor child — By what con- 
tracts bound — Marriage the only source of legitimacy — 
Parents and children reciprocally bound to support each 
other — Guardians of infants — ^Their powers and duties^- 
Dissolution of the marriage contract — General rules of 
law governing contracts — Keal property — Sources of title 
— ^The feudal system in England — ^Its origin and history — 
Classes of estates— Transfer by deed — How made, exe- 
cuted, acknowledged, and recorded — Its contents and 
covenants— Estates in dower — ^Estates by the courtesy — 
Descent of real property — Emblements and fixtures — 
The right of eminent domain — ^The right of way — ^Tho 
rights of proprietors of the banks of flowing rivers. 

Last wills and testaments — ^How made and executed — 
When they take effect — In what court proved and re- 
corded — Letters testamentary — Letters of administration 
— ^Powers and duties of executors and administrators — In- 
ventory of the estate — Sale of personal and real property 
for the payment of debts and legacies — Revocation of 
wills. 

General partnerships — Special partnerships — ^The con- 
tract of bailment — Classes of bailment — Degree of care re- 
quired — Ordinary care — Extraordinary care — Slight neg- 
ligence — Gross negligence — ^The responsibility of the bai- 
lee — Innkeepers and guests — The rights and duties of 
each — Common carriers — ^Their liability — Common car- 
riers of passengers — ^Their responsibility in case of acci- 
dent — ^The law of the road — ^Travel on the highway of na- 
tions — Marine insurance — Fire insurance — Life insurance 
— ^The logic of pleading — ^No legal remedy without plead- 
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ings — Actions — Orders of arrest — ^Replevin — ^Injunctions 
— Attachments— Trial of actions — ^Executions — Appeals. 

Commercial paper, comprising promissory notes, bank- 
bills, bills of exchange, and checks— Their history — When 
within the statute passed during the reign of Queen Anne 
— When not within the statute — Peculiar privileges at- 
tached, if within the statute — When negotiable — ^Effect of 
negotiability— Different modes of indorsement — Condi- 
tional liability of the indorsers — Conditions precedent to 
absolute liability — ^When a protest is necessary — Notice 
of dishonor — ^What will excuse notice — Accommodation 
paper — Actions on commercial paper — ^What facts must 
be alleged — What defences may be imposed — ^The allega- 
tions and denials form the issue — ^Evidence — It demon- 
strates to the jury the truth or falsity of the points at 
iJBSue — ^Evidence admitted — Evidence rejected — Order of 
introducing evidence — The best evidence required — IIow 
witnesses are compelled to attend — ^Their competency — 
Their credibility — ^They may be perfectly competent, and 
yet entitled to no credit with the jury — ^Witnesses may 
be impeached — Mode of impeaching a witness — Upon 
whom lies the burden of proof — ^The jury are to weigh 
the evidence — ^Direct examination — Cross-examination — 
Leading questions — Hearsay evidence — Presumptive evi- 
dence — Salvs jpopuli suprema lex^ the safety of the Re- 
public the supreme law. 

The candid and judicious reader will make due allow- 
ance for the difficulties of investigating subjects so exten- 
sive and so laborious. 
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CHAPTER L 

THE MOTHEB COUNTRY. 

1. In order to acquire a complete knowledge of the 
Government of the Eepublic of the United States of 
Amedrica, it will be necessary for us to trace its develop- 
ment from its earliest history to the present time. A 
knowledge of the government of England is next in im- 
portance ; for it is the government of our ancestors, and 
the country from which we have derived our language 
and literature, and our civil and religious institutions. 

2. The history of no country, except our own, in ancient 
or modem times, is calculated to excite deeper interest 
than that of England. We there see the gradual rise of a 
people from a low state of barbarism to the highest rank 
in national power, commercial wealth, and intellectual 
and moral greatness. 

3. That country was little known to the rest of tlie 
world, until the time of its conquest by the Romans, 

1. In cftder to aoqulie a complete knowledge of onr Qoyernmcnt, 
what 18 neocBBaiy t The knowledge of what government is next in im- 
portance? Why? 

2. What do we see in the hifitoiy of England? 
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under Julius Caesar, fifty-five years before tlie commence- 
ment of the Christian era. At the time of the conquest, 
the people were mde and barbarous, divided into numer- 
ous tribes, clothed in skins of animals. Their religion 
was Druidisnij a cruel superstition/ The Druids, their 
priests, possessed great authority over them. They taught 
the doctrine of the transmigration of souls, and offered in 
^sacrifice human beings in great numbers. 
• 4. In the fifth century, the Eomans took their final 
leave of Britain, four hundred and sixty-five years after 
the landing of Julius Csesar. Soon after, the Scots and 
Ficts, from the northern part of the island, invaded and 
ravaged the country. The Britons applied for assistance 
to the Saxons, inhabiting the north of Germany. Assist- 
ance was granted, and the invaders were repulsed. The 
Saxons, JBnding tiie country superior to their own, pro- 
cured re-enforcements, and took possession of it for them- 
selves. 

5. About one hundred and fifty years thereafter, the 
Saxons established se.en Saxon iJn^oms, known ^ the 
Heptarchy. In the year 827, these kingdoms were united 
into oile monarchy, under the name of England. The 
royal throne was thereafter filled by a succession of mon- 
archs, among whom was Alfred the Great, one of the best 
sovereigns that ever sat on a throne. He was the greatest 
warrior, legislator, and scholar of the age in which -he 
lived. 

6. In the year 1041, Edward the Confessor ascended 
the throne, who died in 1066, having bequeathed the 

8. At what time did that ooimtiy become known to the reet of the 
world? At the time of the conquest, what was the condition of the peo- 
ple? What was their religion? What did the Druids teach? What 
did they offer in sacrifice? 

4. When did the Romans take their final leave of Britain ? By whom 
was it soon after invaded ? To whom did the Britons apply for assist- 
ance ? What was the result ? 

5. What did the Saxcftis establish ? When were they united into one 
monarchy ? Under what name ? What was the character of Alfred the 
Great? 

G. In what year did Edward the ConfesBor ai9cend the throne? To 
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crown to William, duke of Normandy. The "nobility and 
clergy selected and proclaimed Harold king. William 
resolved to maintain his claim to the crown of England 
by force of arms. Harold was defeated and slain at the 
battle of Hastings. The nation soon submitted to the 
sceptre of William ; who was thereafter called The Con- 
QUEBOR, and whose descendants have to this day occupied 
the throne of England. 

7. In the year 1215, the barons formed a confederacy, 
and demanded of King John the ratification of a charter 
of privileges, which is known us magna charta^ or the 
great charter. The king at first refused ; but finding that 
the barons would proceed to open war, signed and sealed 
the charter, which secured important liberties and privi- 
leges to every order of men in the kingdom, and which is 
regarded as the great bulwark of English liberty. 

8. In the year 1471, the art of printing was introduced 
into England by William Caxton. 

9. In the year 1485, Edward IV. died^ leaving two 
sons, the eldest but thirteen years of age, who was pro- 
claimed king, with the title of Edward V. Eichard, the 
brother of Edward IV., having been appointed protector, 
seized the crown, on pretence that Edward V. and his 
brother were illegitimate, and he was proclaimed king, 
under the title of Richard III. Soon after the young 
princes disappeared. They were supposed to have been 
murdered, by the order of Richard. 

whom did he bequeath the crown ? Who was proclaimed king in opposi- 
tion to William ^ What did William resolve to do ? What was the re- 
sult? What name was thereafter ffiven to WiUiam? Whose descendants 
now oocapy the throne of England ? 

7. What action did the barons take in 1215 ? By what name is this 
cliarter known? Why did King John grant this ciiarter? What was 
secorcd by this charter ? How is it considered ? 

8. In what year was the art of printing introduced into England? By 
whom? 

9. In what year did Edward IV. die ? How many sons did he leave? 
Wliat was the age of the eldest son when he was proclaimed king ? Un- 
der what title was he proclaimed king ? Who was appointed protector? 
Under what pretence did he seize the crown ? Under what title was he 
proclaimed king ? What became of the two sons of Edward IV. ? 

3 
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10. Richard III., who waded to the throne through the 
blood of his nearest relatives, fonnd an avenger in the 
Earl of Richmond, the only surviving heir of the house 
of Lancaster. The armies of the two rivals met, a despe- 
rate battle was fought, and Eichard was defeated and 
slain. His rival was immediately crowned on the battle- 
field by the title of Ilenry VII. This battle terminated 
the long and bloody conflict between the houses of York 
and Lancaster. The two houses were soon ailer united 
by the marriage of Henry VII. with the daughter of Ed- 
ward IV. It was during the reign of Henry VII. that 
America was discovered. 



CHAPTER H. 

DISCOVERY OF AMERICA. 



1. The exig1:ence of the continent of America, and its 
adjacent islands, was concealed from the civilized world 
for 5,496 years from the Mosaic account of the creation, 
and for 1,492 years after the beginning of the Christian 
enu In the month of October, 1492, Christopher Colum- 
bus, a native of Genoa, in Italy, discovered a small island, 
now called St. Salvador, lying near the Gulf of Mexico, 
and about two hundred miles from the continent. He 
soon after discovered Cuba and San Domingo. The fol- 
lowing year he discovered Jamaica, and some other small 
islands. He took formal possession of thc^e islands, for 
and in the name of Ferdinand and Isabella, king and 
queen of Spain. 

10. How did Richard TIL reach the throne ? In whom did lie find an 
avenger? What was his &te? Who then became lung of England? 
Under what title ? What did the battle between Richard III. and Henry 
VII. terminate ? How were the two houses soon after imited ? Ihiring 
the reign of what king was America discovered ? 

1. In what year of the world, and of the Christian era, was America 
discovered ? What discoveries wore made by Columbus ? 
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2. In the year 1496, Henry VII., king of England, gave 
authority to John Cabot, and his son, Sebastian Cabot, 
^' to sail to all parts of the east, west, and north, under 
the royal banner of England, to discover countries of the 
heathen unknown to Christians ; to set np the king's ban- 
ner there; to occnpy and possess^ as his subjects, such 
places as they could subdue ;" giving them the rule and 
jurisdiction of the same, to be holden on condition of 
paying to the king a part of their gains. 

3. In the year 1497, the Cabots discovered the continent 
of America. The point of land first discovered by them 
was called Prima Vista^ and is generally believed to be 
part of Labrador or Newfoundland. They sailed along 
the coast towards the Gulf of Mexico, and having pro- 
cured a valuable cargo, they returned- to England, carry- 
ing several of the natives with them. This discovery 
constituted the foundation of the title by which England 
afterwards claimed the territories which they subse- 
quently acquired. In 149S, Columbus discovered South 
America. 

4. But little was accomplished by the subjects of the 
government of England, in making discoveries, during the 
subsequent eighty years. In 1509, Henry VII. died, and 
Henry VIH. ascended the throne, at the age of eighteen. 
At that time, the treasury was well supplied, the nation 
was at peace, and the country was prosperous. Tlie 
young king was of good personal appearance, accom- 
plished manners, possessed of fine talents and consider- 
able learning. As his character was developed, he 

- 

2. To whom did Henry ViL, king of England, grant a charter? 
When ? What were they authorized to do nnder their charter ? Upon 
what condition were they to hold the lands they should disoover, ana of 
which thev should take poesession ? 

8. In what year did the Gabots discover North America ? What place 
did they first discover ? Of what did this discovery form the foundar 
tion ? in what year did Columbus discover South America ? 

4. For what thne were further discoveries suspended by the English ? 
Who succeeded Henry VU. ? When ? At what age? What was the 
condition of Ezigland at that time? Wliat description is given of the 
yoong king ? What did he subsequently prove to be ? 
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proved himself to be an unprincipled and cruel tyrant. 
His government was but little short of despotism. 

5. At the age of thirty, he wrote a book on the Seven 
Sacraments against Luther, the Reformer, which pleased 
the pope so much, that he conferred on him the title of 
*' Defender of the Faith," a title which his successors have 
ever since retained. He married six wives. His first 
wife was Catharine of Aragon, the widow of his eldest 
brother. After living with her for eighteen years, he 
professed to feel conscientious scruples, on account of her 
having been the wife of his brother, and applied to the 
pope for a divorce. The pope failing to grant the divorce, 
the king caused a court to be held, which pronounced his 
marriage invalid. The papal jurisdiction in England was 
immediately abolished (1534:), the monasteries suppressed, 
and the king was declared the supreme head of the Eng- 
lish Church. Though Henry ceased to be a Roman 
Catholic, he was far from being a Protestant. He arro- 
gated to himself infallibility, and condemned to death 
both Catholics and Protestants who ventured to maintain 
opinions in opposition to his own. 

6. His second wife was Anne Boleyn. In less than 
tliree years after his marriage, he caused her to be con- 
demned and beheaded. The next day after her execu- 
tion he was married to Jane Seymour, who died soon 
after giving birth to Prince Edward. His fourth wife 
was Anne of Cleves, from whom he was soon after di- 
vorced. His fifth wife was Catherine Howard, who was 
condemned and executed, under the charge of adultery. 
His sixth wife was Catherine Parr, who survived the 

5. What book did he write ? At what age ? What title did the pope 
confer upon hun ? How many wivos did he many ? Who was hia first 
wife ? How long did he live with her ? On what ground did ho apply 
to the pope to grant a divorce ? When the pope Dolled to grant the di- 
vorce, what did the king then do ? Of what was the king then declared 
the supreme head ? What did ho arrogate to himself ? Whom did he 
condemn to death ? 

6. Who was his second wife ? How did he dispose of her ? Who was 
his third wife ? Who was his fourth wife ? How did he dispose of her ? 
Who was his fifth wife ? How did he dispose of her ? \Vho was his 
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king. At his death, he left three children — Mary, daugh- 
ter of Catharine of Aragon ; Elizabeth, daughter of Anne 
Boleyn ; and Edward, son of Jane Seymour. Edward 
succeeded his father, with the title of Edward VI. At 
his death, Mary succeeded to the throne (1653), and the 
Catholic religion was restored. After a reign of five 
years, she died, leaving few to lament her death. 

7. Mary was succeeded by Elizabeth, in 1558. Her ac- 
cession to the throne was hailed by the nation with joyful 
acclamations. She had a long and auspicious reign of 
more than forty years, during which tranquillity was 
maintained in her dominions. The Protestant religion 
was restored and protected. The Church of England was 
established in its present form. Tlie nation rose rapidly 
from the rank of a secondary kingdom to a level with the 
first States of Europe, and attained a higher state of pros- 
perity than it had ever before known, in agriculture, com- 
merce, the arts, literature, and science. This period, which 
has been considered as the Augustan age of English lit- 
erature, was made illustrious by the great names of 
Hooker, Bacon, Spenser, and Sbakspcare. Copernicus, 
Galileo, and Kepler were also the contemporaries of 
Elizabeth. 

8. In the year 1578, being eighty-one years after the 
discovery of the continent of America by the Cabots, 
Queen Elizabeth granted a charter to Sir Humphrey Gil- 
bert, authorizing him *Ho discover and take possession of 
all remote apd barbarous lands unoccupied by any Chris- 
tian power or people; vesting in him the full right of 
property in the soil of those countries of which he should 

rixth wife? What cliildren did he leave at his death ? Who succeeded 
to the throne ? Who succeeded Edward VI. ? What was the character 
of her reign ? 

7. Who succeeded Mary? When ? How long did she reign ? Wliat 
religion did she favor ? What effect did her reign have upon the na- 
tion? What effect upon their literature? What are the prominent 
names of literary men of England at that time ? 

8. When was the second erpedition sent to America from England ? 
IIow long after the discovery by the Cabots ? By whom, and to whom, 
was the charter granted ? Of what lands did it authorize him to take 
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take possession ; empowering bim, his heirs and assigns, 
to dispose of whatever portion of those lands he should 
judge meet, to persons settled there, in fee-simple, accord- 
ing to the laws of England ; and ordaining that all the 
lands granted to Gilbert should hold of the crown of 
England, by homage, on payment of one-fifth- part of the 
gold and silver ore found there. 

9. The charter also gave Gilbert, his heirs and assigns, 
full power to convict, punish, pardon, govern, and rule, 
by their good discretion and policy, as well in cases capi- 
tal or criminal as civil, all persons who should, from time 
to time, settle within the said countries. It declared that 
all who settled there should have and enjoy all the privi- 
leges of free denizens and natives of England, any law, 
custom, or usage to the contrary notwithstanding ; and, 
finally, it prohibited all persons from attempting to settle 
within two hundred leagues of any place which Sir Hum- 
phrey Gilbert, or his associates, should have occupied, 
during the space of six years. 

10. Invested with these extraordinary powers, Gilbert 
crossed the ocean, and arrived at St. John's harbor, New- 
foundland, There were in the harbor thirty-six vessels, 
belonging to various nations, who refused him entrance. 
He then sent a boat to them, assuring them that he had 
no ill designs, and that he had a commission from Queen 
Elizabeth. They then consented, and he sailed into the 
port. Having pitched his tent on shore, in sight of the 
shipping, and being attended by his own people, he sum- 
moned the merchants and masters of vessels to be present. 
When they were assembled, he caused his commission to 
be read and interpreted to the foreigners who spoke a dif- 

poesession ? What rights in the soil did the charter vest in him ? What 
did it empower him to do with those lands ? How, and upon what con- 
ditions, were these lands to be held ? 

9. What lowers of government over the people who should settle 
there were given by the charter to Sir Humplirej Gilbert ? What rights 
did the charter secure to settlers ? What did the charter prohibit ? 

10. What harbor in America did Gilbert first enter? What was the 
ceremony of taking possession of the harboi', and coontiy around it ? 
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ferent langaage. A turf and twig were then delivered to 
him, and proclamation was immediately made that, by 
virtue of his commission from the queen, he took posses- 
sion of the harbor of St. John's, and two hundred leagues 
every way around it, for the crown of England. 

11. He then, as the authorized governor, proceeded to 
deliver three laws, to be in force immediately : 1. That 
public worship was established, according to the laws of 
England; 2. That the attempting any thing prejudicial 
to her majesty's title should be considered high treason ; 
3. That if any person should utter words to the dishonor 
of her majesty, he should be punished, and have his ship 
and goods confiscated. 

12. When the proclamation was finished, obedience was 
promised, both by Englishmen and strangers. Not far 
from the place of meeting, a pillar was afterwards erected, 
upon which was engraved the arms of England. For the 
better establishment of this possession, several parcels of 
land were granted by Sir Humphrey Gilbert, by which 
the inhabitants were guarantied grounds convenient to 
dress and dry their fish, for which they covenanted to pay 
a certain rent. This formal possession, in consequence of 
the discovery of the Cabots, was the foundation of the 
right of the crown of England to the territory. 



CHAPTER HI. 

PIBST ATTEMPTS TO FOBM SETTLEMENTS IN AMERICA. 

1. On the return of Sir Humphrey Gilbert, the frigate 
commanded by him foundered in a storm, and all on 

11. Wliat three laws did he then promulgate? 

12. What waa erected near the place of meetinfc? What grants were 
made to persons in the harbor ? Wliat was the foundation of tlie claim 
of Ehigl&Bd to this territory ? 

1. What calamity happened to Sir Humphrey Gilbert? To whom 
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board perished. His brother-in-law, Sir Walter Ealeigli, 
obtained from Queen Elizabeth a transfer of his charter. 
He equipped and sent out two vessels, under Amadas and 
Barlow, to obtain information of the coast, the .soil, and 
tlie inhabitants of the region he designed to colonize. On 
tlieir return, they gave a most glowing account of the 
country they had discovered. Delighted with this de- 
scription, and with the prospect of possessing the terri- 
tory. Queen Elizabeth was pleased to honor both the 
country and herself by bestowing upon it the name of 
Virginia, as the discovery had been made under a virgin 
queen. 

2. In 1585, Ealeigh sent out another expedition, consist- 
ing of seven ships, under the command of Sir Kichard 
Grenville, with Ealph Lane as governor of tlie colony. 
They landed one hundred and seven persons, to form a 
plantation, under the government of Mr. Lane. These 
colonists were soon after carried back to England. Fifty 
other persons were left from a ship sent out with supplies, 
and nothing was ever heard of them. 

3. In 1587, Kaleigh sent out a third expedition, consist- 
ing of one hundred and seventeen colonists, who landed 
at Roanoke, and commenced a plantation there. Ko 
trace was ever found of this unfortunate colony. 

4. To the close of the fifteenth century, tlie wliole coun- 
try had been known as Virginia. In 1G03, Queen Eliza- 
beth died, in the forty-fifth year of her reign, and tlie sev- 
entieth year of her age. She was succeeded by James 
VI., of Scotland, who took the title of James I., of Eng- 
land. James had scarcely arrived in England when a 

was his charter transferred ? For what purpose was an exjxidition sent 
out bv Sir Walter Raleigh ? What account did they give of the country 
they had discovered ? What name did Queen Elizabem give to the coun- 
try? Why? 

2. When did Raleigh send out a second expedition? Of what did it 
consist? How many emigrants were landed ? What became of them? 

8. Of how many colonists did the third expedition consist ? Where 
did they land ? What became of this colony ? 

4. To wliat time was the whole country known as Virginia ? In what 
year did Queen Elizabeth die ? By whom was she succeeded ? For what 
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conspiracy was discovered for subverting the government, 
and placing his cousin, Arabella Stewart, on the throne. 
Sir Walter Ealeigh was accused of being engaged in this 
plot. He was cast into prison, and some time after he 
was barbarously beheaded, at the instigation of the king. 

5. King James divided what was formerly known as 
Virginia, extending from the thirty-fourth to tlie fifty- 
fifth degrees of latitude, into two districts, nearly equal. 
One was called the south colony of Virginia, and the 
otlier the north colony. Tlie king granted a charter to 
Sir Thomas Gates and others, authorizing them to settle 
any part of South V^irginia they should choose. The 
charter vested in them a right of property to the lands 
extending along the coast fifty miles on each side of their 
place of settlement, and extending one hundred miles into 
the interior. The king also granted a charter to several 
knights, gentlemen, and merchants of Bristol, Plymouth, 
and other parts of the west of England, authorizing them 
to settle any part of North Virginia they should choose, 
granting to them the same rights as were granted to the 
proprietors of South Virginia. 

6. The leading characteristic of James was his love of 
arbitrary power. Tlie divine right of kings to govern 
their subjects without control, was his favorite topic in 
conversation and in his speeches to parliament. The 
supreme government of these two colonies which were to 
be settled was vested in a council, residing in England, 
named by the king, with laws and ordinances given under 

pnrpoee was a oonspiracj formed againsf James L ? What became of Sir 
Waiter Baleigh? 

5. Into what two districts did King James divide the tcrritoir called 
Virginia ? What were these divisions called ? What was the whole ex- 
tent of both ? To whom did James grant a charter of South Virginia ? 
What part of the territory did the charter authorize them to settle ? 
What right of property did the charter vest in them ? To what extent ? 
To whom did James grant a charter of North Virginia ? What were tho 
conditions of the grant ? 

6. What was the leading characteristic of James I. ? What was his 
fiivorito topic in conversation, and in his speeches to parliament ? In 
whom was the supremo power of governing the colonics vt'strd V By 
whom named ? With what laws? To whom was the subordinate juris- 

2 
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his own signature. The subordinate jurisdiction was com- 
mitted to a council residing in America, which was also 
nominated by the king, and to act in accordance with his 
instructions. We may now regard the colonies of North 
and South Virginia, or Virginia and New England, as 
they were afterwards called, as forming two separate his- 
tories. 

7. The proprietors of the royal charter of South Vir- 
ginia, in 1606, sent out three ships, under the command of 
Christopher Newport, containing one hundred colonists. 
The royal instructions were contained in a sealed box, 
with the names of the colonial council. They were ordered 
not to break the seal until twenty-four hours after they 
had eflfected a landing. They selected a location on James 
River, about forty miles from its mouth, to which they 
gave the name of Jamestown, in lionor of their king. 
They organized their council, and appointed Edward 
Wingfield their president. The extreme heat of sum- 
mer, and the intense cold of the succeeding winter, were 
alike fatal to the colonists. Before any other emigrants 
arrived, sixty-two of the one hundred who first landed 
had died. One hundred and twenty emigrants, with ad- 
ditional supplies, arrived t!ie following year. The paten- 
tees to whom the charter was granted applied for and 
obtained a new charter, with more ample provisions. 
The council under the new charter appointed Lord Del- 
aware governor for life. They fitted out nine ships, hav- 
ing on board five hundred emigrants. A part of this 
expedition arrived at Jamestown about the middle of 
August, 1609. 

8. Soon after the arrival of these new emigrants, the 

diction committed? By whom named? How may these two colonies be 
hereafter regarded ? 

7. When did the proprietors of the charter of South Vir^nia first send 
out a colony ? How many colonists were sent out ? What location did 
they select ? What effect did tlie climate have upon these emigrants ? 
How many colonists arrived the follo"wing year ? For what did the pro- 
prietors of the charter apply to James ? Whom did the council appoint 
governor of the colony ¥ How many emigrants did they then etmd out ? 
\Vhcn did they arrive ? 
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colony was involved in . disorder and insubordination. 
The Indians destroyed the colonists wherever they could 
find them. The provisions of the colony were impru- 
dently wasted, and a severe famine ensued. Four hun- 
dred and forty of the colonists died in a period of six 
months, by war, famine, and pestilence, leaving but fifty 
survivors. The small remnant of the colony were in a 
famishing condition. They at last determined to aban- 
don the country. On the 7th of June, 1610, they fired 
their parting salute, buried their ordnance, and embarked 
in four small vessels, and about noon floated down the 
river with the tide. This settlement may be considered 
at this time Abandoned. At that time there was not a 
single English colony established within the present terri- 
tory of the United States. 



-^ 



CHAPTER IV. 

FIBST PERMANENT ENGLISH COLONY IN AMERICA. 

1. A PERIOD of one hundred and thirteen years after 
the discovery of North America by the Cabots, and 
twenty-five years after Raleigh planted the first colony, 
had passed before the first permanent English colony was 
established on the present territory of the United States. 
On the evening of the 7th of June, 1610, Lord Delaware 
arrived at the mouth of the James River with three ships 
and one hundred and fifty colonists. They met the col- 
onists who were returning to England, whom they per- 

8. In what was the colony soon after inTolved? What followed? 
How many of the colonists died in a period of six months ? What was 
the condition of the remaining colonists? When did they ahandon their 
settlement? Was there any English colony at that time within the 
present territory of the United States? 

1. How long after the discoTory of the continent hy the Cahots was the 
first purmanent EngUsh cdony established in the present territory of the 
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snaded to return with them to Jamestown. They soon 
after landed, and established the first permanent settle- 
ment, on Friday, the 8th day of June, 1610. This may 
be regarded as the birthday of the colonies. 

2. In May, 1611, three hundred more emigrants ar- 
rived; in August, two hundred and eighty men, and 
twenty women, also arrived. Hitherto, no right of prop- 
erty in land had been established. The fields that were 
cleared had been cultivated by the joint labor of the col- 
onists. The produce was carried to the common store- 
house, and distributed weekly to each family. The lands 
were divided into lots, and one of these lots granted to 
each colonist, as his own private property. From this 
time, the colony advanced rapidly. 

3. After the death of Lord Delaware, Mr. Yeardly was 
appointed captain-general of the colony. He arrived in 
April, 1619, and proceeded immediately to convoke a 
colonial assembly. The assembly met at Jamestown, on 
the 19th of June. This was the first legislature that ever 
assembled in America. In 1620, a Dutch man-of-war en- 
tered the colony, and landed twenty negro slaves, which 
were purchased by the planters. This was the beginning 
of negro slavery in the colonies. 

4. The full tide of prosperity seemed now to be enjoyed 
by the colonists. But this was to be of short continuance. 
The Indians had matured a scheme for the extermination 
of the colony at a single blow. In one hour, four hundred 
and forty-seven of the colonists were slain, almost without 
knowing by whose hands they fell. The colonists, roused 
to vengeance, attacked their enemies, and drove them far 

United States ? How long after Raleigh planted the first colony ? Wliat 
may be regarded as the birthday of the colonies ? 

2. When did other colonists arrive? How were their fields cleared 
and cnltivated ? How were the lands afterwards divided ? What was 
theeff^? 

3. Who was appointed captain-general after the death of Lord Dela- 
ware ? What action did he take ? \Micn and where did the first as- 
semblymeet ? When was slavery introduced into this colony ? 

4. What was now the condition of the colony ? What plot had been 
formed among the Indians *t How many colonists were slain in a single 
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into the wilderness; but their numbers melted away, and 
their settlements were reduced from eighty to eiglit. King 
James, also about this time, dissolved the company, and 
vacated their charter. He issued a new commission for 
the government of Virginia. The governor and council 
were appointed during the king's pleasure. No assembly 
was allowed. At this time, about nine thousand colonists 
had settled in the colony, and only about one thousand 
eight hundred survived. 

5. In 1625, James I. died, and he was succeeded by 
Charles L, who was tlien in the twenty-fifth year of his 
age. It was the misfortune of Charles to inherit despotic 
principles from his ancestors, and to be educated in a ser- 
vile and profligate court Public opinion htvd been under- 
going a great change, and many of his subjects were 
extremely jealous of their civil and religious liberties. lie 
was slow to learn the important lesson, that the influence 
of authority must ultimately bend to the influence of 
opmion. England was soon aft;er involved in war with 
Spain. Parliament refused to grant him sufficient sup- 
plies in carrying on the war. He dissolved the parlia- 
ment, and claimed the right to act independent of their 
authority. This claim struck at the vitsi principles of a 
free government, and the people became fully sensible of 
the danger to which their liberties were exposed. The 
Earl of Stafford became the chief coimsellor of the king, 
who was the most formidable enemy of the liberties of 
the people. Archbishop Laud had the principal influence 
in ecclesiastical affairs. The current of public sentiment 
was now running strongly in favor of a more simple form 



hour ?^ What followed this mass&cro? What action did King James 
take about thla time ? What was tlic number who had settled in the 
colony up to this time? How manj survived ? 

5. When did James I. die 1 By whom was he succeeded ? What was 
the misfortune of Cliarles I. ? Whai clumge had talLen place in public 
opinions What lesson wa^ Charles slow to learn? With what nation 
was England soon atler involveil in war? What action did parliament 
take? Wliat action did the king take ? At what did this claim strike ? 
Who became the cliiof counsellor of the king ? Who had the jirincipal 
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of worship. Land overloaded the Church with new cere- 
monies, which he enforced with the most intolerant zeal. 

6. In 1640, after eleven years' intermission, the king 
found it necessary to convoke a parliament. Tlie House 
of Commons, instead of listening to his demands for sup- 
plies, presented the public grievances, under three heads : 
1. The broken privileges of parliament; 2. Illegal taxa- 
tion ; 3. The violence done to the cause of religion. 
Charles, perceiving that nothing favorable to him would 
result from their deliberations, dissolved this parliament, 
and soon after convoked another. Parliament then ordered 
the arrest of Stafford and Laud, for treason, in attempting 
to subvert the constitution and introduce arbitrary power. 
They were both condemned and beheaded. 

7. The king procured the impeachment of one member 
of the House of Lords and five members of the House of 
Commons, and proceeded, in person, to the House, to 
arrest them, accompanied by two hundred armed men, 
whom he left at the door. He entered the House, and 
ordered the speaker to point them out. The speaker de- 
dined to comply with bk majesty's command. The king 
withdrew without effecting his object. This abortive at- 
tempt completed his degradation. He afterwards apolo- 
gized to parliament for his conduct ; but the day of recon- 
ciliation bad passed. They were now prepared, not only 
to confine his power within legal bounds, but also to strip 
him of his constitutional authority. 

8. Both parties now resolved to stake the issue of the 
contest on the sword. In 1642, the standard of civil war 



influence in ecclesiastical affidrs ? How was the current of public opin- 
ion running ? What action did Laud take ? 

6. When did the king convoke a new parliament ? Wliat action did 
the House of Commons take? What action did Charles then take? 
What arrests did the next parliament order? Under what charge? 
What was the result ? 

7. What impeachments did the king procure ? How did he attempt to 
arrest them ? What demand did he mak» of the speaker ? Did the 
speaker comply ? What apology did he afterwards make ? What were 
parliament now prepared to do t 

8. What did both parties resolve to do? When was the standard of 



FIEST PERMANENT ENGLISH COLONY. 81 

was raised. The cause of the king was supported by 
three-fourths of the nobility, and many of the gentry, 
with the bishops and advocates of Episcopacy, and by 
most of the Catholics. The cause of parliament was sup- 
ported by the yeomanry, merchants, and tradesmen, and 
by the Puritans and other dissenters. The supporters of 
the king were called Cavaliers, and the supporters of par- 
liament were called Soundheads. After a fierce and 
bloody civil war had raged for nearly five years, the king 
fell into the hands of his enemies. He was tried for 
treason, and sentenced to be executed by having his head 
severed from his body. Having laid his head upon the 
block, one of the masked executioners severed it from his 
body by a single blow; the other, holding it up, ex- 
claimed : ^^ Behold the head of a traitor I'' 

9. The death of the king was soon followed by the 
abolition both of the monarchy and the House of Lords, 
by the House of Commons, and a Republican government 
established. It was publicly proclaimed that the supreme 
authority of the nation resided in the representatives of 
the people, and that it should be accounted treason to 
give any person the title of king without the authority of 
parliament. Oliver Cromwell was at the head of the 
army. The power which the parliament had wrested 
from the king was, by Cromwell's management, trans- 
ferred to the army. This parliament had been in session 
for twelve years, and had lost the confidence of the people. 
It had been subservient to the views of Cromwell; but 
becoming jealous of him, had formed the design of re- 
ducing the army, intending, by that means, to diminish 
his power. Cromwell, perceiving their object, and being 
secure of the attachment of the army, resolved on seizing 

dvil war nused ? Bj whom was the cause of the king supported ? Bj 
whom the cause of parliament ? What names were given to these par 
ties? How long did this dvil war continue? Which party became vic- 
torious? What became of Charles I. What were the circumstancos of 
his execution ? 

9. What foUowed the death of the king? What public proclamation 
was made t Who was at the head of the army 1 Why did parliament 
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the sovereign power. Taking with liim three hundred 
soldiers, whom he left at the door, lie entered the House, 
and listened awhile to the debates. He then started up, 
stamped on the floor, gave a signal for his soldiers to en- 
ter, and addressing himself to the members, he said : " Get 
you gone. Give place to honester men. I tell you, you 
are no longer a parliament ; the Lord has done with you." 
Having turned out all the members, he ordered the doors 
to be locked. 

10. Cromwell having seized the reins of government, 
gave his subjects a new parliament. The congregational 
ministers in the several counties took the sense of their 
churches, and made returns of the names of such persons 
as were deemed qualified. From these, the council, in the 
presence of Cromwell, selected one hundred and sixty- 
three representatives, who were summoned to attend. 
This parliament is sometimes called Barebone's parlia- 
ment, from a leading member, a leather-dresser, whose 
name was Praise-God Barebone. This parliament assem- 
bled on the 4th of July, 1653, and was dissolved in the 
following December. At the time of the dissolution, a 
new constitution was published, and Cromwell assumed 
the title of Protector. He was assisted by a council of 
twenty-one members. 

11. He administered the government with great energy 
and ability, and became the most able and powerful poten- 
tate of his time in Europe. After having usurped the 
government for nine years, he died, in the sixtieth year of 
his age. Kichard Cromwell, after the death of his father, 
was proclaimed Protector ; but after a few months, he re- 
signed the ofiice, and retired to private life. In 1660, 

attempt to reduce the army? What did CromweU then resolve upon? 
How did ho effect his object ? What did lie say to parliament 1 

10. What did Cromwell do after he had seized the reins of govern- 
ment? How did he select tlie members of this parliament? What is 
this parliament sometimes caUed ? Why ? When did this parliament 
assemble? When was it dissolved? What was published at the time 
of its dissolution ? What title did Cromwell assume ? 

11. How did CromweU administer the government ? For what time ? 
Who was proclaimed Protector after Oliver Cromwell's death ? How long 
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Charles II., now thirty years of age, was restored to the 
throne of his father. 

12. Charles I., when he ascended the throne, placed the 
government of Virginia under the immediate direction of 
the crown. He appointed a governor and council, and 
ordered that all process should issue in his own name. In 
1639, the Colonial Assembly was restored, and allowed to 
enact a body of laws for the colony. For this favor, the 
colonists manifested a strong attachment to their king. 
During the civil war, they professed great sympathy for 
him. Parliament became irritated by their adherence to 
the royal cause, and sent a squadron to reduce them to 
obedience. They capitulated on the most favorable terms. 
Under the articles of capitulation, the colony was left to 
govern themselves. The assembly elected their governor 
and councillors, and all other officers. From this period, 
the history of this colony is, to a greater or less extent, the 
history of all the colonies. 



CHAPTEE V. 

SETTLEMENT OF NORTH VIRGINIA, OR NEW ENGLAND. 

1. The first permanent settlement in New England was 
commenced in 1620, by a company of men, women, and 
children from England, called Puritans. They landed on 
the 22d day of December, at Plymouth. They were des- 
titute of any right to the soil on which they landed. They 

did Richard CromwcU hold ibis office ? When was Charles II. restored 
to the throne of his father Y 

12. What action did Charles I. take in reference to Virginia when he 
ascended the throne? When did he restore the Colonial Assembly? 
What effect did this have ni)on the colonists? What action did parlia- 
ment take 1 What were the terms of their capitolation ? 

1. By whom was the first permanent settlement in New England com- 
menced? When? When did they land ? Where? Had they any right 
in the soil ? Had they any powers of ffovemment ? What did they 
form ? By how many was it signed ? How did this constitution com- 

3 2* 
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had no powers of government derived from any earthly 
aathority. They voluntarily entered into a written com- 
pact or constitution. It was signed by forty-one persons. 
It is as follows : 

" In the name op God, amrn : We whose names are 
underwritten, the loyal subjects of our dread sovereign 
lord, King James, having undertaken, for the glory of 
Grod, and the advancement of the Christian faith, and 
honor of our king and country, a voyage to plant the first 
colony in the northern part of Virginia, do, by these 
presents, solemnly and mutually, in the presence of God 
and one another, covenant and combine ourselves together 
into a civil body politic, for our better ordering and pres* 
ervation, and furtherance of the ends aforesaid ; and by 
virtue hereof to enact, constitute, and frame such just and 
equal laws and ordinances, acts, constitutions, and offices, 
from time to time, as shall be thought most meet and con- 
venient for the general good of the colony. Unto which 
we promise all duo submission and obedience." 

In pursuance of this constitution, John Carver was, by 
unanimous consent, chosen their first governor. This col- 
ony, early in the following spring, entered into an alliance 
with Massasoit, an Indian chief, which remained inviolate 
for more than fifty years. Several other attempts were 
soon after made to form settlements in other parts of New 
England. 

2. In 1628 a small colony settled at Salem. The fol- 
lowing year they were joined by others, increasing their 
number to about three hundred. About one hundred per- 
sons settled at Charlcstown. Powers of government were 
granted to these colonists by Charles I., which constituted 

menco ? Of whom did they acknowledge themselves the sabjects ? For 
what purposes was the voyage undertaken ? Into wliat did they combine 
themselves ? For what purpose ? To what did they promise submission 
and obedience? Who was elected their first governor ? What treaty was 
imadc by them the following spring ? How long did it continue? 

2. When did a colony settle at Salem? Where did the next colonists 
fettle ? What powers were granted to them by Charles I. ? What o£B- 
oers were they authorized to Sect? What laws were they authorized to 
enact? Who arrived the next year? Where did they settle ? Where 
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them a corporation, with power to elect annually a gov- 
ernor, lieutenant-governor, and eighteen assistants. They 
were authorized to enact such laws for the government of 
the colony as to them should seem advisable, provided 
they were not repugnant to the laws of England. The 
following year many distinguished persons emigrated 
from England, and settled at Charlestown. The governor 
and most of his assistants removed to Trimountain, now 
called Boston. The colonists assembled in Boston to en- 
act laws. The freemen all went, every man for himself. 
Tlieir government was then a simple Democracy. After 
the settlements became more extended, they elected a pari 
of their number to act as their trustees or agents. Tlie 
democracy was thus changed, and became a representa- 
tive democracy, or a Republic. At their first meeting, a 
law was passed that none should be admitted freemen, or 
be entitled to any share in the government, or bo capable 
of being chosen magistrate, or of serving as jurymen, 
unless they had been, or should thereafter be, received 
into the Church as members. 

3. In 1631 a young Puritan mmister, by the name of 
Boger Williams, arrived in Massachusetts, and became 
pastor of a church in Salem. He advocated the doctrine 
that the churches of New England should not acknow- 
ledge the hierarchy from which they had separated ; that 
infants should not be subjects for baptism ; that magis- 
trates should confine their authority wholly to temporal 
affairs ; and that there should be a general and unlimited 
toleration of all religions ; and for any man to be pun- 
iehed for matters of conscience, was peraccution. For 
propagating these sentiments, he was banished from the 
colony. He afterwards became the founder of the colony 

did the colonists assemble to enact laws ? How did the froomen enact 
their laws ? Wliat was their government ? After the settlements became 
more extended, what course was adopted ? What was this form of goT- 
emment ? What law was passed at their first meeting ? 

8. When did Roger Williams arrive in MasBachusetts? What doc- 
trines did he advocate ? To what was he sentenced for promulfi;ating 
those doctrines ? What cdony did he form t Upon what prindpTes ? 
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of Rhode Island. The government of tlie colony was 
formed on the principle that, in matters of faith and wor- 
ship, every citizen should act according to the light of his 
own conscience, without restraint or interference of any 
magistrate. 

4. In June, 1636, a company of one hundred persons, 
under the direction of Thomas Hooker, determined to 
plant themselves upon the Connecticut. They reached 
their destined location, which they called Hartford. In 
1639, the colony adopted a constitution. They ordained 
that the whole body of freemen should elect a governor, 
lieutenant-governor, six magistrates, and other officers an- 
nually. 

5. Among the earliest towns settled in New Hampshire 
were Portsmouth, Exeter, and Dover. In 1630, the peo- 
.ple of Exeter established civil government. These towns 
were incorporated with Massachusetts'. It was afterwards 
determined that New Hampshire should constitute a sep- 
arate province, to be ruled by a governor and council, to 
bo appointed by the king, and a house of representatives, 
to be chosen by the people. 

6. In 1609, Captain Henry Hudson, an Englishman by 
birth, in the employment of the Dutch East India Com- 
pany, discovered the Hudson River, and the island of 
Manhattan, on which New York City is built. As he 
was in the service of the Dutch when he made the dis- 
covery, that government claimed the country. They gave 
it the general name of New Netherlands, and the station 
on Manhattan Island, New Amsterdam. The English 
government laid claim to this territory, partly on the 
ground of its being discovered by an English captain, and 

4. Whero was tbe first settlement in Connocticut? When did the 
colony adopt a constitation ? What did they ordain ? 

6. What were the earliest towns settled in Now Hamiishire ? When 
did the people of Exeter establish a civil government ? With what State 
were they at first connected ? What was afterwards determined ? How 
were the officers of government appointed ? 

6. When were the Hudson River and Manhattan Island discovered? 
By whom ? In whose employ ? What government diumed the coontzy f 
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partly on the ground of its liavmg been previously dis- 
covered by Englishmen, and was considered as a part of 
Virginia. The Dutch continued to hold the country until 
1664) and in the mean time they carried on a proti tabic 
trade with the natives. 

7. New York and New Jersey were for several years 
ruled by the same governor, but each chose a separate 
assembly. Pennsylvania and Delaware were also gov- 
erned by the same governor. The colony of Pennsyl- 
vania was founded by William Penn. He published the 
''Frame of Government for Pennsylvania." The object of 
this frame of government was declared to be, the support 
of power by the people, and the protection of the people 
against the abuse of power. It was declared that liberty 
without obedience was confusion, and obedience without 
liberty was slavery. 

8. In 1632, Charles I. granted to Lord Baltimore the 
territory of Maryland, and created him the absolute pro^ 
prietor of it. He was empowered, with the assent of the 
freemen of the colony, to make laws and administer them, 
even without their being transmitted to the king for liis 
assent. 

9. Between 1640 and 1650 persons suffering from re- 
ligious persecution in Virginia fled into Carolina. They 
acknowledged no superior on earth, and obeyed no laws 
but those of God and nature. Subsequently a charter 
was granted to the Earl of Clarendon and others, empow- 
ering them to enact and publish any laws which they 

Why ? What name did they give to it ? What name did they give to 
their station on Manhattan Island ? On what two grounds did the Eng- 
lish goTemmcnt lay claim to the territory ? How long did the Dutch 
oontinae to hold the country ? 

7. How were New York and New Jersey for many years ruled ? How 
were Pennsylvania and Delaware ruled? By whom was Pennsylvania 
founded ? What did William Penn publish ? What was declared to bo 
the object of this frame of government ? 

8. To whom was the territ'jry of Mar}'land granted? By whom? 
What was he empowered to do, with Uie assent of the freemen of the 
colony? 

9. Who first settled in Carolina? What only did they acknowlcdRO 
and obey ? To whom was a charter subsequently granted ? What wore 
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Bhould jndgo ncccsearj, with the assent of the freemen of 
the colony. They prepared a model government, assisted 
by the celebrated John Locke. It consisted of one hun- 
dred and twenty articles. It was an experiment in 
political science, which proved in effect useless and 
impracticable. About the year 1670, the north and 
south provinces began to be known as North and South 
Carolina. 



CHAPTER VI. 

UNITED COLONIES OP NEW ENGLAND. 

1. Soon after the commencement of the civil war m 
England between Charles I. and parliament, a union of 
the colonies in New England was formed. They assumed 
the title of "The United Colonies of New England.*' 
Two commissioners were appointed from each colony. 
Tliey met in Boston, in May, 1643, and drew up and 
signed the " Articles of Confederation." By these ar- 
ticles, the colonies entered into a firm and perpetual 
league of friendship and amity, for offence and defence, 
mutual advice and succor upon all just occasions, both 
for preserving and propagating the truth and liberties 
of the gospel, and for their own mutual safety and 
welfare. 

2. Each colony was to retain its own peculiar jurisdic- 
tion and government. No other colony was to be re- 
ceived as a confederate, nor any two united into one ju- 

they empowered to do ? What did thej prepare ? By whose assistance ? 
Of what did it consist ? How did this experiment succeed ? When did 
the north and south provinces begin to be known as North and South 
Carolina ? 

1. When was a union formed among the New England colonies? 
What title did they assume ? How many commissioners were appointed 
from each colony"? Where did the commissioners meet? When? 
What did they draw up and sign ? Into what league did they enter? 
For what purpose Y 

S. What was each colony to retain ? Ck>uld other colonies bo admitted 
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risdiction, without the consent of the others* The affairs 
of the colonies were to be managed by two persons from 
each colony, styled commissioners. The commissioners 
were to meet annually in the colonics in succession. 
They were to choose a president when they met. Tha 
decision of six commissioners was to bo binding on all. 
They had power to hear and determine all affairs of war 
and peace — leagues, aids, charges, and number of men 
for war — and division of the spoils, and whatever is got- 
ten by conquest. 

3. Tlie expenses of all just wars were to be borne by 
each colony in proportion to its number of male inhabit- 
ants between the ages of sixteen and sixty. In case any 
colony was suddenly invaded, on the request of three 
magistrates of such colony, the other confederates were 
immediately to send aid to the colony invaded. The 
commissioners were to take into consideration, afterwards, 
the cause of such invasion, and if it should appear that 
the fault was in the colony invaded, such colony was not 
only to make satisfaction to the invadci*s, but to bear all 
the expenses of the war. 

4. Fugitives from justice and runaway servants were 
to be returned to the colonies wliere they belonged, or 
from which they had fled. This confederacy, which was 
declared to be perpetual, continued without any essential 
alteration for about forty years. It undoubtedly gerved 
as a basis of the articles of confederation adopted by the 
thirteen colonies. 

5. Soon after Charles II. was restored (1660), he com- 
as confederates ? How often were the commissioDers to meet ? MHiat 

officer were they authorized to choose ? How many commissioners had 
the power to bind aU? What powers wero assigned to the commia- 
■oners? 

8. How were the expenses of aU just Ivars to be borne ? If any colony 
was suddenly invaded, what was to be done ? What wero the commis- 
tioners afterwards to consider ? If the fault was in tlie colony invaded, 
what was to be done? 

4. What was the provision as to fugitives from justice and runaway 
servants? How long did this confederacy continue? Of what did it 
form the basis ? 
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mandcd the governor and council to send persons to 
England to answer certain complaints made against Ma«- 
sachusetts. The governor called the general court to- 
gether, and they agreed to acknowledge Charles as their 
sovereign lord and king. An address was forwarded to 
bim to that effect. The king returned a letter to the 
colony, confirming, and offering to renew, their charter, — 
tendering pardon to all his subjects for all offences, except 
such as stood attainted, but requiring the following con- 
ditions : 1. That all laws made in the late troubles, de- 
rogatory to the royal authority and government, should 
be repealed ; 2. That the rules of the charter for admin- 
istering the oath of allegiance should be observed ; 
3. That the administration of justice should be in the 
king's name ; 4. That liberty of conscience in the use of 
the common prayer should be observed ; 5. That there 
should be impartiality in the election of the governor and 
magistrates, without regard to any faction in respect to 
their opinions or profession ; 6. That all freeholders of 
competent estates, orthodox in their religion, not vicious 
in their lives, though of different persuasions concerning 
church government, should be admitted to vote. 

6. The general court, in replying to his majesty's letter, 
stated that for the repealing of all laws here established 
since the late* changes, derogatory to his majesty's au- 
thority and government, they had considered thereof, and 
were not conscious of any to that tendency; that con-« 
cerning the oath of allegiance, they were ready to attend 
to it as formerly, according to charter ; that concerning 
liberty to use the common prayer, none among them had 
appeared to desire it. 



6. What demand did Charles II. make upon the governor and councU 
of Massachusetts? What action did they take ? What answer did the 
king return V To what citizens did he tender pardon ? What laws were 
to be repealed ? What special rules of the charter were to be observed ? 
In whose name was justice to be administered? What liberty of con- 
science was to be observed ? What was the rule as to elections? Who 
were to be admitted to vote ? 

6. What was the reply in reference to repealing laws? In refer- 
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7. In 1675, and during tlie reign of Clmrles 11., oc- 
curred the famous Indian war known as King IMulip's 
War. A confederacy was formed among the Indians ca- 
pable of sending into action more than three thousand 
warriors. The war on the part of the colonists was con- 
ducted by the commissioners of the United Colonies of 
New England. In this contest New England lost six 
hundred of her colonists, and a great amount of property. 
More than six hundred house3 were laid in ashes, and a 
heavy debt was also incurred. The colonists acted per- 
fectly independent of the government of England. They 
did not receive the slightest assistance from tliat govern- 
ment, neither did they ask it. They fought their own 
battles, and spent their own treasure in the defence of 
their homes, families, and firesides. 



CIIA.PTER Vn. 



POSSESSION OF NEW NETHERLANDS TAKEN BY THE 

ENGLISH. • 

1. Aftkr Charles II. ascended the throne of England 
he granted a charter to the Duke of York, conveying to 
him the country held by the Dutch, called by them the 
New Netherlands. An armament, under the command 
of Colonel Nichols, was dispatched to conquer the terri- 
tory. He was appointed deputy-governor of the territory 
he was about to conquer. Peter Stuyvesant was tlien the 

enoe to the oath of allegiance ? In reference to the use of the common 
prayer? 

7. During whose reign did King Philip's War occur ? How many 
warriors was the Indian confederacy capable of sending into the field ? 
By whom c^ducted on the part of the colonists? How many did the 
odonists lose ? How many houses were destroyed ? Did the colonists 
receive any assistance from England ? Did they ask any ? 

1. To whom did Charles H. grant a charter of New Netherlands? 
Who was appointed deputy-governor ? Who was the Dutch governor 
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governor of the Dutch colony. Nichols soon arrived at 
the mouth of the Hudson, and took a positiou before 
the capital of New Netherlands. Governor Stuy vesant 
resolved to make a gallant resistance ; but the colonists, 
apprehending that any resistance to the disciplined forces 
and powerful artillery of the invaders would be utterly 
hopeless, were anxious to spare the effusion of blood and 
the destruction of their property. As the governor was 
unsupported by his countrymen, ho was compelled to 
agree to a treaty of capitulation. 

2. Tlic first article in the treaty declared that the in- 
habitants should freely enjoy all their farms and houses, 
except such as were in forts ; that the West India Com- 
pany should have liberty to transmit all their arms and 
ammunition out of the country at any time within six 
months, or that they should be paid for the same ; that 
all the people should continue denizens, and enjoy their 
lands, houses, and goods, or dispose of them as they 
pleased ; that VLiiy people might come from the Nether- 
lands and settle in the colony; that any Dutch vessel 
might freely come hither, and that any of the Dutch 
might freely return home, or send any sort of merchan- 
dise home in vessels of their country. 

3. Soon after its subjugation. New Amsterdam rcceive<?, 
the name of New York ; and the name was extended to the 
whole province. Colonel Nichols immediately assumed 
the command of the territory as deputy-governor for the 
Duke of York. The governor, council, and justices of 
the peace were invested with every power of the colony — 
legislative, executive, and judicial. Trial by jury was 
introduced as a check upon judicial proceedings. The 

of the colony? Wliat did ho resolve to do? Was he sustained bj the 
ooloniflts ? What was tho governor compelled to do ? 

2. What were the inhabitants to en)oj by tho first article in the 
treaty ? What wore tho West India Company allowed to do with their 
arms and ammunition ? Wlio wore allowed to come and settle in the 
colony ? Wliut privileorcs were extended to vessels and merchandise ? 

8. Wliat name was given to New Netherlands soon after its subjuga- 
tion ? In whom were the powers of government vested If For what pur- 
pose was trial by j ury introduced ? £i forming a code of laws, what was 
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court collected into one code tlic ancient customs, regard- 
ing the laws of England as supreme, and transmitted their 
ordinances to England; which were confirmed by the 
Duke of York. About the same time the inhabitants of 
New York City were incorporated under a mayor, five 
aldermen, and a sheriff. 

4. In 1682, the inhabitants of New York first partici- 
pated in legislation. The council and the corporation of 
New York having concurred in soliciting their royal 
patentee to permit the people to possess some share in 
the government, the deputy-governor was informed that 
the same form of government would be established as the 
other colonies enjoyed, particularly in choosing an assem- 
bly ; and the deputy-governor was accordingly instructed 
to call together an assembly of the province. Orders 
were issued for the election of eighteen members of as- 
sembly. A session was held, and several important laws 
were passed. 

6. At the death of Charles II., in 1685, the Duke of 
York, to whom the charter of New York was granted, 
became king of England, with the title of James II. On 
assuming the throne, he expressed his contempt for the 
authority of parliament, and his determination to exercise 
an unlimited despotism. His short and inglorious reign 
was wholly employed in attempting to set aside the Pro- 
testant religion, and to establish the Roman Catholic 
faith. Tiie notorious Jeffreys, the most unscrupulous and 
profligate judge in English history, was chief-justice, and 
afterwards appointed loi'd chancellor. lie gloried in his 
barbarity, and boasted that he had hanged more men 

larded as supreme ? Under what officers was New York City incorpo- 
ntod? f 

4. When did the inhahitants of New York first participate in legisliw 
^om? What petition was sent to the patentee? What was the ruply t 
What was the deputy-governor instructed to do? Of how many iixen> 
ben did the assembly consist? 

6. When did the Duke of York become king of England ? Under 
what title? On assuming the throne, what did he express ? In what 
Wis his short and inglorious reign employed? Who was then chief- 
justice in England? What was h&chancter? Of what did ho boast? 
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than any other judge since the days of William the Con- 
queror. 

6. The efforts of James in favor of the Catholic religion 
were, for a time, attended with success. But having 
committed seven bishops to the Tower for having refused 
to read a declaration to suspend the laws against popery, 
a spirit of general indignation was aroused. William, 
prince of Orange, was invited to assume the govern- 
ment. The principal nobility and officers joined his 
standard ; and James, finding himself deserted by the 
people, and even by his own children, escaped to France. 
Parliament declared the king's flight an abdication, and 
settled the crown upon William III. and Mary. 

7. Ireland still adhered to James, and the parliament 
of Ireland declared William a usurper. Assisted by 
Prance, James landed with some French forces, where he 
was joined by a large army; but he was defeated by 
William at the River Boyne, and Ireland submitted to the 
new king. During the reign of James he had instituted 
a suit in the Court of Chancery against Massachusetts, 
and obtained a decree that their charter should be for- 
feited. The king then appointed a governor, who de- 
clared that the old charter being forfeited, the title of the 
colonists to their lands was of no validity. He then com- 
pelled the colonists to procure new deeds, for which large 
sums were demanded. 

8. The surrender of the charter of Connecticut was de- 
manded and refused. It had been concealed in a largo 



6. What was the first effect of the efforts of King James in fiivor of 
the Catholic religion? For what did he send seven bishops to the 
Tower? What effect did this have upon the nation ? AVho was invited 
to assume the government? Who joined his standard? What did 
James then do ? What action did parliament then take ? 

7. What part of the country adhered to James? What did their local 
parliament declare ? By what government was James assisted ? What 
action did he take ? By whom was ho defeated ? Where ? For what 
purpose did James, during his reign, institute a suit against Massachu- 
setts? What did the governor appointed by the kiug declare? What 
did he compel the colonists to procure ? 

8. What other charters were demanded? How was the prodomation 
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oak-tree, called the " Charter Oak." For more than two 
years tliere was a general suspension of the charters of the 
colonies. The proclamation of the acccssion^of William 
and Mary to the throne was celebrated in Massachussets 
with great ceremony. In the war between James, assisted 
by France, and "William, in command of the English 
forces, the colonies were deeply involved. The French 
colonies, in alliance with the Indians, commenced the 
work of destruction. It continued for about seven years, 
daring which time the colonists suflFcred severe losses. 
After a few years of peace, war broke out again in 
Europe, and hostilities speedily commenced in the colo- 
nieSy which continued for a period of eleven years. 



♦- 



CHAPTER YIII. 

\ 

WAR BETWEEN THE FRENCH AND ENGLISH COLONIES. 

1. In the preceding chapters wo have taken a rapid re- 
view of many important events connected with the estab- 
lishment and early history of the English colonies in 
North America. Intimately connected with the history 
of the English colonies, is the early history of the French 
colonies in America. Champlain is regarded as the 
founder of Canada, or New France. He built and forti- 
fied Quebec. He explored the vast wilderness by which 
it was surrounded. The French continued their discov- 
eries to the Mississippi, and in the year 1717 founded the 
city of New Orleans. Tliey conceived the idea of uniting 

of the acceseion of William and Mary to the throne received in Massa- 
^iisetts *? Did the war between the French, on the part of James, and 
the English, on the part of William, extend to America? With whom 
did the French colonies fonn an alliance? Eow long did this war in the 
oolonies amtinue? What occurred after a few years of peace V How 
kng did it continue? 

1. Of wliat have we taken a rapid review in the preceding chapters? 
What is intimately connected with this history ? W ho was the founder 
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their northern and sonthem possessions by a chain of 
forts, along the banks of the Ohio and Mississippi rivenB. 
They soon erected many strong fortifications. Many of 
the grants from the English crown extended from the 
Atlantic to the Pacific. The plans of the French inter- 
fei'ed with these grants^ and they determined to resist 
A messenger was sent from Virginia to the commanding 
oflicer on the Ohio, to demand, in the name of the king of 
England, that the French desist from the prosecution of a 
design which was considered a violation of the treaties 
subsisting between England and France. In reply, tlie 
commanding officer stated that he had taken possession of 
the country by direction of the governor-general of Can- 
ada, and to his orders he should yield implicit obedience. 
2. Tin's reply was not satisfactory to Virginia, and they 
determined to repel the invasion. The proceedings of the 
French excited great interest in England, and war was 
deemed inevitable. Orders were sent to the governors of 
the several colonies to repel force by force, and to dislodge 
the French fix)m their posts on the Ohio. These orders 
were accompanied by a recommendation to form a union 
of the colonies, for a more effective defence. Delegates 
were appointed to meet at Albany for the purpose of con- 
ferring with the Five Nations, and the subject of union 
was also discussed at the convention. A committee was 
appointed to devise some scheme for the proposed con- 
federation. A plan was drawn up by Benjamin Franklin, 
and adopted on the 4th of July, 1754. It recommended 
a government similar in form to the government of the 

of New Prance? What dty did he build? In what direction did the 
Frencli continue their discoveries? How &r? Wliat idea did they odd- 
ceive? What did they erect? How far did many of the grants from 
England extend? With what did the plans of the French interfere? 
What did the English colonists determine to do? What was sent from 
Virginia ? . To whom ? What was the reply to this demand 1 

2. Was this reply satisfieu^ry? What effect did the proceedings of the 
French have in England? What orders were sent to the governors of 
the severiil colonics ? With what were their orders accompanied ? When 
were delegates to meet? For what purpose? What subject did they 
discuss ? For what purpose was a committee appointed ? By whom was 
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separate colonies. There was to be a general council, to 
be composed of deputies from the several colonies, and a 
president appointed by the crown, with power to veto all 
acts of tlie council. 

3. Some of the delegates dissented, on the ground that 
too much power was placed in the hands of the crown. 
It was opposed and rejected by the British government, 
because it put too much power in the hands of the col- 
onists. They then recommended that the governors of the 
several colonies, with one or two of their councillors, 
should meet and adopt such measures as the conmion 
safety might demand. It was proposed that all necessary 
funds be drawn from the British treasury, and tliat parlia- 
ment impose a general tax upon the colonies to repay the 
same. This proposition was strongly opposed. It was 
found that any attempt to tax the colonies by parliament^ 
where they were not represented, would create imusual 
discontent, and the scheme was defeated. 

4. The war which soon after commenced was carried on 
vigorously for about nine years, and was finally terminated 
by a treaty of peace, signed in 17G3, by which the French 
surrendered to the English their only valuable territory in. 
America. The English colonies founded in America were 
in almost all cases the result of private enterprise, and no 
American colony was established at the expense of the 
government of Great Britain. The soil was claimed as an 
appendage to the cro^vn, and the early colonists acknow- 
ledged some connection with the parent State. Some ol 
the colonies were almost entirely independent. They 

a plan drawn up? When was it adopted? What did it recommend? 
Of what was the coundl to be composed ? By whom was the president 
to be appointed ? With what powers ? 
8. Upon what ground did some of the delegates dissent? Upon what 

S'ound was it opposed and rejected by the British government? What 
d tiiey then recommend ? From what source was it proposed to draw 
the necessary funds? What was parliament then to do? What was 
found to be the effect of an attempt to tax the colonies by parlinment? 

4. For what time was the war between th^ French and Englinh col- 
onies carried on? How terminated? How were the Enp^lish c;)louies in 
America founded? Was any American colony established at the cx{)ense 
of the English government ? How was the soil claimed by England t 
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elected their assembly, their council, their governor, and 
by royal charter were authorized to make, apply, and exe- 
cute their laws. The colonists were left to themselves in 
their earliest and most important struggles for existence. 
They had voluntarily separated themselves from their na- 
tive land by an ocean of three thousand miles in extent 
The excessive heat of summer, the intense cold of winter, 
and the tomahawk of the savage, rapidly thinned their 
ranks. When plots were formed by their savage foes for 
their entire extermination, tliey trod undismayed their 
war-path alone. Not a soldier was furnished by the 
parent country, and not a dollar was contributed towards 
the expenses of protection. 

5. But tlie liberty of tlie colonists became mbre dear to 
them, when they remembered the sacrifices they had made 
to establish and protect it. Continued encroachments 
were made on chartered rights. Charters were demanded, 
and in some instances surrendered. In other instances 
they were annulled by a court of chancery. Oflicers of 
the highest rank, formerly elected by the people, were 
aft^^vards appointed by the crown. Many attempts were 
made to render these officers independent of the colonial 
legislature. But the colonists resisted these encroach- 
ments, and confined the power of the crown to the naiv 
rowest possible limits. Each colony continued to have its 
legislative assembly, and these assemblies had repeatedly 

.declared that no power could lawfully impose any tax 
without the consent of the colonial assembly. 

6. The British parliament asserted its right to tax the 
colonies, and insisted on the vigorous execution of the 

What were some of the colonies authorized to do ? In what were the 
colonists left to themselves ? By what had they separated themselves 
from their native land Y What causes had rapidly thinned their ranks ? 
When plots were formed for their extermination, what did they do? 
Was any aid furnl£-hei>i by the mother country ? 

5. What rendered the liberties of the colonists more dear to them ? 
^Vhat encroachmeiiis wer«^ made ? What change was made in the selec- 
tion of officers ? Independent of what, were attempts made to render 
tiiese officers ? What action did thft colonists take? What did each 
colony oontinae to have ? What did these assemblies roixiutedly declare ? 
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Navigation Act. In 1764 an act •was passed which de- 
clared that the bills which had been issued by the colonial 
government should no longer be regarded as legal cur- 
rency. About the same time, the House of Conmions 
passed eighteen acts for imposing duties on the colonies. 
The Stamp Act was deferred to the next session ; but the 
others were immediately enforced. The colonists were 
greatly excited by the determination of the British parlia- 
ment to carry these acts into immediate effect. Every 
day the affection of the colonists for the mother coimtry 
was evidently diminishing, and the determination to re- 
sist force by force was more and more cherished. Com- 
binations were formed to resist these acts. They were 
viewed as viblations of the British constitution, and as 
destructive of the first principles of liberty. The House 
of Burgesses of Virginia j^assed spirited resolutions, deny- 
ing the right of parliament to tax the colonies. The 
Assembly of Massachusetts recommended a meeting of 
del^ates from each of the colonies to propose an address 
to his majesty and parliament, imploring relief. 

7. On the 7th of October, 1765, twenty-eight delegates 
assembled in the city of New York. Nine colonies were 
represented. This congress declared that the colonists 
were entitled to all the rights and liberties of natural-born 
subjects within the kingdom of Great Britain : that the 
most essential of these were the exclusive power to tax 
themselves, and the privilege of trial by jury. A petition 
to the king, and a memorial to each house of parliament, 
were also agreed upon. The most intense excitement be- 
gan to appear in all the colonies, which occasionally broke 

6. What ri^ht did the British parliament assert? Upon what did 
they insist ? What act was passed in reference to the bills issued by the 
colonial goTemments ? For what purpose were other bills passed about 
the same time ? How many were passed ? Was the Stamp Act carried 
intQ immediate effect? What effect was produced upon tne colonists t 
For what purpose were combinations formed? In what light were these 
acts of paniament viewed ? What resolutions were passed by the House 
of Burgesses in Virginia? What did the Assembly of Massachusetts 
teeommend? 

7. When and where did the delegates meet ? How many colonies wera 

4 8 
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ont into acts of violence. The petition of the colonies 
-was not /illowed to be read in parliament. The Stamp 
Act was, however, repealed. 

8. In 1767 another act was passed for taxing America, 
by imposing duties on tea, glass, paper, and other articles. 
Another act was passed, appointing the officers of the 
navy as customhonse officers. Another act was passed, 
restraining the legislature from passing any act whatever, 
until they had furnished the king's troops with all the 
articles required by law. These three acts created great 
alarm among the colonists. If parliament assumed the 
right to abolish the legislative power of the colonies, some 
other 'right guarantied to them by their charters might 
be attacked, and they might even abolish the charters. 



CHAPTER IX. 

CONTINENTAL CONGRESS. 



1. The Continental Congress met at Philadelphia, on 
the 5th of September, 1774. All the colonies were repre- 
sented, except Georgia. A series of resolutions, defining 
the rights of the colonies, and the instances in which they 
had been violated, were passed. Among the resolutions 
were the following : 

"Eesolved unanimously, That the inhabitants of the 
English colonies in North America, by the immutable 
laws of nature, the principles of the English constitution, 
and the several charters or compacts, have the following 
rights : 1. They are entitled to life, liberty, and property ; 

repreeented? . What did they dedareT What was agreed upon ? Waa 
this petition allowed to be read in parliament ? 

8. What three acts were passed in 1767, in reference to the colonies ? 
What was the effect of the passage of these three acts ? 

1. Where did the Continental Congress meet ? When ? What cd' 
cnies were represented ? What did thej define in their resolotions ? Bj 
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and they have never ceded to any foreign power what- 
ever, a right to dispose of either without their consent ; 
2. That onr ancestors, who first settled these colonies, 
were, at the time of their emigration from the mother 
country, entitled to all the riglits, liberties, and immuni- 
ties of free and natural-born subjects within the realms of 
England ; 3. That by such emigration they by no means 
forfeited, surrendered, or lost any of these rights; but 
that they were, and their descendants now are, entitled 
to the exercise and enjoyment of all or such of them as 
tlieir local circumstances enable them to exercise and 
enjoy ; 4. That the foundation of English liberty and of 
all free governments, is a right in the people to parti- 
cipate in tlieir legislative councils; and as the English 
colonists are not represented, and, from their local and 
otlier circumstances, cannot properly be represented in 
the British parliament, they are entitled to a free and ex- 
clnsive power of legislation in their several provincial, 
legislatures, where their right of representation can alone 
be preserved, in all cases of taxation and internal policy, 
subject only to the negative of their sovereign, in such a 
manner as has been heretofore used and accustomed. But 
from the necessity of the case, and a regard to the natural 
interests of both countries, we cheerfully consent to the 
operation of such acts of the British parliament as are 
lonafde restrictive to the regulation of our external com- 
merce for the advantage of the whole empire, and the 
commercial benefit of its respective membei's ; excluding 
eVery idea of taxation, internal or external, for raising a 
revenue on the subjects in America without their con- 

what title did the colonists poBsese the rights enumerated T What is the 
first right defined by their resolutions t To what were their ancestors, 
who first settled the colonies, entitled at the time of their emigration ? 
What efifect did their emination have upon these right^ ? What did 
they declare to be the foundation of English liberty and of aU free gov- 
ernments T Were the colonies represented in the British parliament? 
In what cases did they declare that they were entitled to a free and ex- 
dusiye power of legislation ? Subject only to what ? To what acts of 
the British parliament did they cheerfully consent ? To what law were 
the respective ookmieB enUtled ? To what especial privilege T To the . 
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gent ; 5. That the respective colonies are entitled to the 
common law of England, and more especially to the great 
and inestimable privilege of being tried by the peers of 
their vicinity, according to the conrse of that law; 6. 
That they are entitled to the benefit of such of the Eng- 
lish statutes as existed at the time of their colonization, 
and which they have, by experience, respectively foand to 
be applicable to their local and other circumstances; 
7. Tliat his majesty's colonies are likewise entitled to all 
the immunities and privileges granted and confirmed to 
them by royal charter, or secured by their several codes of 
provincial laws. 8. That they have a right peaceably to 
assemble to consider their grievances and petition the 
king; and that all prosecutions, prohibitory proclama- 
tions, and commitments for the same, are illegal. 9. That 
the keeping a standing army in these colonies in the time 
of peace, without the consent of the legislature of that 
oolonv in which such armv is kept, is against law. 
10. That it is indispensably necessary to good govcrnmenti 

and rendered essential by the English constitution, that 
the constituent branches of the legislature be independent 
of each other; that the exercise of legislative power in the 
colonies by a council appointed during the pleasure of 
the crown is unconstitutional; dangerous, and destructive 
to the freedom of American legislation. All of which, the. 
aforesaid deputies, in behalf of themselves and constitu- > 
ents, dp claim, demand, and insist on as their indubitable 
rights and liberties, which cannot be legally taken from 
them, altered, or abridged by any power whatever, with- 
out their consent, by their representatives in their several 
provincial legislatures." 

2. An address to the king and to the people of Great 

* 

benefit of what statates were thej entitled ? To what farther immoni- 
tiee and piivile^ were they entitled t Wliat riffht of assembling to 
discuss their gnevances, and of petitioning the lung, did thej claim Y 
What did they declare to be illegal? What did they declare in referenoa 
to keeping a standing army in Sie colonieB T What did they declare to 
be iniuspensable to good government f What did they declare to bo 
unoonstitntiona] T In whose behalf did thfigF <)aim theso rights T 
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Britain was prepared, and a memorial to the inhabitants 
of British America. In their address to the people of 
Great Britain, they say: "You have been told that we 
are seditions, impatient of government, and desirous of in- 
dependence. Be assured that thesp are not facts, but 
calumnies. Permit us to be as free as yourselves, and we 
will ever esteem a union with you to be our greatest glory 
and our greatest happiness. We shall ever be ready to 
contribute all in our power to the welfare of the whole 
empire. We shall consider your enemies as our enemies, 
and your interest as our. interest. But if you are deter- 
mined that your ministers shall wantonly sport with the 
rights of mankind; if neither the voice of justice, the dic- 
tates of the law, the principles of the constitution, nor the 
BQ^estions of humanity, can restrain your hands from 
shedding human blood in such an impious cause, we must 
then tell you that we will never submit to be hewers of 
wood and drawers of water for any ministry or nation in 
the world." 

8. In their address to the king, they say : " Permit nil 
then, most gracious sovereign, in the name of all your 
faithful people in America, with the utmost humility, to 
implore you, for the honor of Almighty God, whose pure 
religion our enemies are undermining; for your glory, 
which can be advanced only by rendering your subjects 
happy, and keeping them united ; for the interests of your 
family, depending upon an adherence to the principles 
that enthroned it ; for the safety and welfare of your king- 
dom and dominion, threatened with almost unavoidable 
dangers and distress, that your majesty, as the loving 
father of your whole people, connected by the same bonds 

2. What did the Continental Congress prepare ? In their address to 
the people of Great Britain, what do they say that the people have been 
told? Were these facts? If the people of the colonies were allowed 
to be as free as the people of Great Britain, how would the colonisti 
esteem a nnion with them? To what would they be ever ready to 
contribute? How would the colonists consider the enemies of the poo- 
i»le of Great Britain ? If they could not bo restrained from shedding 
human blood in such an impious cause, what did the colonists teU them ? 

8. By what tiUe did they address the king? In whoso name? For 

\ 
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of law, loyalty, faith, and blood, though dwelling in vari- 
ous countries, will not suffer the transcendent relation 
formed by these ties to bo further violated in uncertain 
expectation of effects which, if obtained, can never com- 
pensate for the calamities through which they must be 
gained." 

4. The administration declared their determination 
never to relax in their measures of coercion until America 
wias forced into obedience. On the 18th of April, 1775, 
the first blood of the Eevolution was shed at Lexington, 
Massachusetts. On the 17th of June following, the battle 
of Bunker Hill was fought. An act was passed prohibit- 
ing all trade and commerce with the colonies, authorizing 
the capture and condemnation of all American vessels, 
with their pargoes, and all other vessels found trading in 
any port in the colonies. Tlie vessels and property were 
vested in the captors, and the masters, crews, and other 
persons found on board any captured vessel, were to be 
put on board any English armed vessel, and were to be 
considered in the service of his majesty, to all intents and 
purposes as though they had entered voluntarily into bis 
majesty's service ; thus compelling the Americans to be the 
executioners of their nearest relatives and dearest friends* 

6. As soon as the news of the passage of this act reached 
America, the Continental Congress directed reprisals to be 
made, both by public and private armed vessels, against 
the ships and goods of the inhabitants of England found 
on the high seas. They also opened their ports to all the 
world, except Great Britain. In this state of affairs, it 

what four reasons did they implore his nujesty, as the loving fiather of 
his whole people, not to suffer these relations to be further violated ? 

4. What did the administration declare ? When was the first blood of 
the Revolution shed? Where? When was the second battle fought? 
What act was passed by parliament ? What did this act authorize ? In 
whom were the vessels and property vested ? What was to be done with 
the masters, crews, and other persons found on board ? How were they 
to be considered ? What did this compel the Americans to become ? 

5. As soon as the passage of this act became known to the Continental 
Congress, what did they direct? To whom did they open their ports? 
What seemed preposterous to the colonistB in this state of afiairs? 
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WBS preposterous for the colonists to consider themselves 
as ezepcising any powers of government under any author- 
ity of England. 

6. On the 7th of June, 1776, a resolution was offered in 
the Continental Congress, ''That the United Colonies are, 
and ought to be, free and independent States ; that they 
are absolved from all allegiance to the British crown ; and 
that all political connection between them and Great 
Britain is, and ought to be, totally dissolved." The next 
day it was debated in committee of the whole, and soon 
after adopted by a large majority. A committee was ap- 
pointed to prepare a declaration of independence, which 
was made public on the 4th of July, 1776, a little more 
than thirteen months after the first battle was fought, 

7. In the Declaration of Independence the causes which 
impelled the colonies to dissolve the political bonds which 
connected them with the government of England, are set 
forth. The king of Great Britain (George III.) is charged 
with committing repeated injuries and usurpations, all 
having in direct object the establishment of an absolute 
tyranny over the colonies. Twenty-severf specific charges 
are made against the king. In commenting upon these 
charges, they say : " In every stage of these oppressions, we 
have petitioned for redress in the most humble terms. 
Our repeated petitions have been answered only by re- 
peated injury. A prince whose character is thus marked 
by every act which may define a tyrant, is unfit to be the 
ruler of a free people." 

8. They then declare, in the name and by the authority 
of the people, that the United Colonies are, and ought to 

6. What action was taken in tho Continental Congress on the 7th of 
Jnne, 1776? When was this resolution taken up and debated? For 
what purpose was a committee appointed ? When was this dedaratioa 
made pabUc? How long -after the first battle was fought? 

7. What is set forth in the Declaration of Independence? Who waa 
then king of Great Britain ? With what is he charged ? How manj 
specific charges are made ? In every stage of these oppresrions, what ac- 
tion did the colonists take ? How were tiieir petitions answered ? How 
is the character of the prince marked ? For what is he unfit ? 

8. What does Congrees then declare, in the name and by the authority 
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be^free and independent States; that they are absolved 
from all allegiance to the British crown ; that all political 
connection between them and the State of Great Britain is, 
and ought to be, totally dissolved ; and that, as free and 
independent States, they have full power to levy war, con- 
clude peace, contract alliances, establish commerce, and 
to do all other acts and things which independent States 
may of right do. For the support of this declaration they 
mutually pledged to each other their lives, their fortunes, 
and their sacred honor. 



^- 



CHAPTER X. 

ARTICLES OF CONFEDERATION. ' 

1. On Friday, the 7th day of June, 1776, the question 
of separation from the mother country was brought before 
the Continental Congress. The next day it was debated 
in secret session, and agreed to. On Monday following a 
committee was appointed to prepare articles of confedera- 
tion. The committee reported twenty articles, only thir- 
teen of which were finally adopted. These were adopted 
on the 16th of November, 1777, by Congress, and sent to 
the several States for ratification. They were finally rati- 
fied by Congress, in 1778. They continued in force until 
the adoption of the present constitution, on the 4th day 
of March, 1789. 

2. By the Articles of Confederation, the style of the con- 
federacy was to be "The TJNrrED States of America." 

of the people ? From what are thej absolved ? As free and independent 
States, what powers were they declared to possess? What did they 
pledge in support of the declaration ? 

1. When was the question of separation from the mother oonntrj 
brought before Congress? When was the committee to prepare articles 
of confederation appointed ? How many articles were reported ? How 
many adopted? Uow long did they continue in force ? 

2. What was to be the stylo of tho confederacy ? What was each 
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Each State wa»to retain its sovereignty, freedom, and in- 
dependence, and every power, jurisdiction, and riglit 
which was not by the confederation expressly delegated 
to the United States in Congress assembled. By the Arti- 
cles of Confederation the States entered into a fium lkague 
OF FRIENDSHIP with cach other for their common defence, 
the security of their liberties, and their mutual and general 
welfare. They bound themselves to assist each other 
against all attacks made upon them for any pretence what- 
ever. The inhabitants of each of the States (paupers, 
vagabonds, and fugitives from justice excepted) were to 
be entitled to all privileges and immunities of free citizens 
in the several States. The people of each State were to 
have free ingress and egress to and from any other State. 
They were to enjoy therein all the privileges of trade and 
commerce, and be subject to the same restrictions and 
duties as the inhabitants. !No State could subject the 
property of the other States or of the United States to any 
restrictions or duties. If any person charged with treason, 
murder, or other high misdemeanor in one State should 
flee to another State, he was to be delivered up on de- 
mand of the governor of the State from which he fled, and 
removed to the State having jurisdiction of the ofi^ence. 

3. Full faith and credit was to be given in each State to 
the records, acts, and judicial proceedings in every other 
State. Delegates to Congress were to be annually ap- 
pointed hy the legislatures of each State. Each State 
reserved to itself the power to recall its delegates, and 
send others in their stead for the remainder of the year. 
No State was to have less than two, nor more than seven 
delegates. No person was to be a delegate for more than 

State to retain ? Into what did the States enter by the Articles of Con- 
federation? For what purpose? To what did they bind themselves? 
To what were the inhabitants of each State entitled ? What were they 
to enjoy in other States? To what were they subject? What property 
was exempt from duty? What was the agreement as to delivering fu- 
gitives from justice ? 

8. To what was fuU faith and credit to be given in each State ? By 
whom were delegates to Ckmgress to be appointed ? For what time ? 

8» 
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three years, in any term of six years. Delegates were not 
competent to hold any office under the United States, for 
which they wonld receive any salary or fees. Each 
State was to maintain its own delegates. Each State 
was to have one vote only in Congress. Members could 
not be impeached or questioned in any conrt or place out 
of Congress, for any speech or debate in Congress. They 
were privileged from arrest in going to, attending on, and 
returning from Congress, except for treason, felony, or 
breach of the peace. 

4. No State was to send or receive any ambassador, or 
enter into any conference or alliance with any king, prince, 
or State. No person holding any office of trnst or profit 
under the United States or any State could accept any 
present, office, emolument, or title from any king, prince, 
or foreign State. The United States and each State were 
prohibited from granting any title of nobility. No two 
States could enter into any treaty between themselves, 
without the consent of Congress. No State could lay any 
duties which would interfere with any of the treaties en- 
tered into by the United States. No State was to keep 
any vessels of- war in time of peace, without consent of 
Congress. Every State was to keep up a well-regulated 
and disciplined militia, fully armed and equipped. No 
State was to engage in war without the consent of the 
United States, unless actually invaded, or the danger so 
imminent as not to admit of delay. No State was to grant 
letters of marque or reprisal, unless such State is infested 
with pirates. 

What power in reference to ita delegates did each State reserve to itself? 
What was to be the number of ddegates? For what time appointed? 
For what time eligible ? To what offices were they ineligible ? How 
supported ? How many votes was each State to liave in Congress ? To 
what privilege of speech were they entitled? When privUeged from ar- 
rest? 

4. Could a State send or receive ambassadors ? Could a State enter into 
an alliance with any Iving, prince, or foreign State ? Who were prohib- 
ited from accepting any present, office, emolument, or title from any 
king, prince, or foreign State ? What governments were prohibited from 
granting titles of nobility? Could two States form a treaty between 
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6. When any land forces were raised by any State for 
the common defence, all officers under the rank of colonel 
were to be appointed by the legislature of the State. All 
?acancies were to be filled in the same manner. All ex- 
penses incurred in war for the common defence or general 
welfare were to be defrayed out of the common treasury. 
The common treasury was to be supplied by the several 
States in proportion to the value of the real estate in each. 
The taxes were to be assessed and collected by the several 
States. 

6. Hie United States were to have the sole and exclu- 
8ive right of determining on peace and war ; sending and 
receiving ambassadors; entering into treaties and alli- 
EDces; deciding what captures are legal ; granting letters 
of marque and reprisal ; appointing courts for the trial of 
piracies and felonies committed on the high seas ; deter- 
mining all controversies between two or more States. 
When one State had a controversy with another State, 
the State was to present a petition to Congress, stating the 
matter in question, and praying for a hearing. Notice, by 
the order of Congress, was to be given to the other State 
in controversy. A day was assigned for the appearance 
of the parties. Judges were to be appointed, by mutual 
consent, to hear and determine the matter in question. If 
the parties could not agree in selecting judges. Congress 
was to name three persons from each State; and each 
party, beginning with the petitioner, was alternately, to 
strike out one name, until the number should be reduced 



themaelyes ? What was the rule adopted as to duties on commerco ? As 
to keeping vessels of war in times of peace ? What was every State to 
keep up t Could one State engage in war without the consent of the 
United States ? Could a State grant letters of marque of reprisal ? 

6. When any land forces were raised hy any State, by whom were the 
regimental officers appointed ? How were vacancies filled ? How were 
the expenses of a war for the common defence to be paid? How was the 
common treasury to bo supplied ? By whom were the taxes to be as- 
sessed and collected ? 

6. What sole and exclumve rights were the United States to have? 
When one State hod a controversy with another State, how was the pro- 
of settlement commenced and conducted? How were the judges to 
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to thirteen. From that number, not less than seven, nor 
more than nine, were to be drawn out by lot The persons 
whose names were so selected, or any five of them, were 
to be judges to hear and determine the controversy. 
Each commissioner was required to take an oath ^' well 
and truly to hear and determine the matter in question 
according to tlie best of his judgment, without favor, 
affection, or hope of reward." 

7. The United States were to have the sole and exclusive 
right to regulate the alloy and value of coin struck by 
their authority, or by the authority of the several States. 
They were to fix the standard of weights and measures, 
and regulate the trade and manage all affairs with the 
Indians, not members of any of tiie States. They were 
to establish and regulate < post-offices, and postage on 
letters passing through the same. They were to appoint 
all officers of the land forces in the service of the United 
States, except regimental officers. They were to appoint 
all officers of the naval forces, and commission all officers 
in the service of the United States. They were to make 
rules for the government and regulation of the land and 
naval forces, and direct their operations. 

8. Congress had power to appoint a committee to sit in 
the recess of Congress. They had power to appoint one 
of their number president for one year. Such president 
was ineligible for the next two years. They had power 
to ascertain the sum of money necessary to be raised for 
the service of the United States, and to appropriate and 
apply the same for defraying the public expenses. They 
had power to borrow money or emit bills on the credit of 

be appointed? If the parties ooold not agree ? How many were to be 
drawn ? What oath were the commisflionera required to take ? 

7. Which government waa to regulate the alloy and value of coin ? 
To fix the Btondard of weights and measures ? To regulate trade with 
the Indians ? To establish post-offices ? What officers were the United 
States to appoint ? What government made the rules for the regulation 
of the land and naval forces ? 

8. For what purpose did Congress appoint a committee ? By whom 
was their president elected ? For what tmie ? For what time thereafter 
was he ineligible ? What sums of money did Congress have power to 
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the United States. They had power to build and eqnip a 
navy. They had power to agree upon the number of land 
forces, and to make requisitions upon each State for its 
quota. Every State was to abide by the determination of 
the United States, in Congress assembled, on all questions 
which, by the Articles of Confederation, were submitted 
to them. The Articles of Confederation were to he inva- 
riably observed hy every State^ and the ujnion was to bx 

fSKPKTIXAL. 



CHAPTER XI. 

FOEMATION OF CONSTITUTIONS. 

1, While the American army were contending for 
liberty on the battle-field, occasionally bearing away a 
trophy of victory, and Congress was preparing for the 
permanent establishment of our national government, 
the several States were founding and establishing their 
State governments. In the colonial governments, which 
existed previous to the declaration of independence, the 
chief executive officer was the governor appointed by 
the government of England. When the colonies became 
independent States, they retained the office of governor, 
but changed the mode of appointment. By the several 
State constitutions, the choice of governor was transferred 
to the people, to be determined by the ballots of the qual- 

aaeertain, appropriate, and apply ? Bj what government was the navj 
to be built and equipped ? What government determined the number 
^land forces to be raised ? On what questions were the States to abide 
bj the determination of the United States in Congress assembled? 
What was to bo inviolably observed bj every Stato \ How long was 
this union of States to remain ? 

1. While the American army were contending for liberty on the 
hiltle-ficld, what action was Congress and the legislatures of the States 
tiking ? Who was the chief executive officer in the colonial governments ? 
Bow appointed ? What did the colonies retain when they became States ? 
What did they change ? How ehosen under the State constitutions ? Un^ 
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ifiod electors. In the colonial government, the legislative 
power was vested in one body of men, known as the 
House of Representatives. In the State governments, 
the legislative power was vested in two bodies of men, 
known as the Senate and House of Eepresentatives. In 
the government of England, the legislative power was 
vested in a Honso of Lords and a House of Commons. 
Our teiTitorial governments very much resemble the old 
colonial governments. Each territory has a governor, 
appointed by the President of the United States. The 
legislative power is vested in one body, known as the 
House of Representatives. 

2. The national government, under the Articles of Con- 
federation, consisted of one body of men, appointed by 
the legislatures of the several States for one year, and that 
body selected one of their number as president. This plan 
of government was found to be impracticable, and in 1789 
the Articles of Confederation were abandoned, and the 
constitution of the United States adopted. By the na- 
tional constitution, the choice of president was transferred 
from Congress and vested in the qualified electors of the 
nation. ITie legislative power was vested in two branches, 
known as the Senate and House of Representatives. Rep- 
resentatives were chosen by the direct vote of the electors 
in each congressional district. Senators were chosen by 
the joint ballot of the State Senate and House of Repre- 
sentatives. We shall now proceed to examine the State 
and national constitutions; and as they are all formed 



der the colonial governments, where was the legislative power ? Under 
the State governments ? In the government of England, where vested ? 
What do our territorial governments resemble ? Who is the chief ex^ 
ecativo officer in the territories ? How appointed ? W^hero is the legis> 
lative power vested ? 

2. Of what did the national government, under the Articles of ConfM- 
eration consist Y How appointed ? For what time ? What executive 
officer did they select? How did this form of government succeed ? 
When was it abandoned ? What was substituted ? To whom was the 
choice of president tntnsferred? VHiere was the legislative power 
vested t How were the representatives chosen ? How were the senatOM 
chosen 1 -Is there any resemblanoe in the several constitutions? 
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upon the same plan, and after the same model, we can • 
examine them together, instead of taking them sepa- 
rately. 

3. The government of the United States is really bnt 
one government, although it exercises its powers through 
the State governments and the national government. In 
the State governments each State acts by itself in all mat- 
ters which belong to that State alone, and it possesses 
sovereignty and jurisdiction over all its private affairs. 
In the national government, all tlie States act together in 
all matters which belong equally to all the States. As 
each planet in our solar system has its own independent 
rotary motion on its axis, by which the length of its days 
and niglits is determined, yet all revolve in harmony, 
governed by one law, around the centre of the solar sys- 
tem ; so each State has its separate sovereignty and juris- 
diction, while all move in harmony around one common 
centre. The State governments are republics, and the 
national government is a republic. The States have 
adopted constitutions, which are the supreme law of the 
several States. The nation has adopted a constitution, 
^hicli is the supreme law of the nation. The State con- 
stitutions differ in a few minor points, but all are formed 
after the same model. Tlie national constitution is also 
formed after the same model. These constitutions, both 
State and national, commence with a preamble. A pre- 
amble is an introduction, which generally refers to some 
circumstance which has previously occurred. 

4. In the preambles of the national and State constitu- 
tions, some of the particular circumstances under which 



8. Ib the government one or many ? How does each State act ? Over 
what does it possess soverei^ty and jurisdiction ? In wliat matters do 
the States act together? Wnat motion is peculiar to each planet in the 
solar system ? What motion is common to all ? What is the form of 
the State government ? What is the form of the national government ? 
^ hat is the supreme law in the nation ? What is the supremo law in 
the State? With what do the constitutions commence? What is a 
preamble ? 

4. What is set forth in the preambles of the national and State consti- 
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. the constitution wtis formed are set forth. The govern- 
ment which had been formed under the Articles of Con- 
federation did not secure perfect union, insure domestic 
tranquillity, fully provide for the common defence and 
promote the general welfare. This preamble is as follows : 
" We, the people of the United States, in order to form a 
more perfect union, establish justice, insure domestic tran- 
quillity, provide for the common defence, promote the 
gcnersd welfare, and secure the blessings of liberty to 
ourselves and our posterity, do ordain and establish this 
Constitution for the United States of America." 

5. In the preambles of most of the constitutions of the 
thirteen States, which were formerly colonies of Great 
Britain, the causes which impelled the colony to throw 
off that government, and assume a new government, are 
set forth. In the preamble of the constitution of Virginia, 
it was declared that George III. had endeavored to per- 
vert the government into a detestable and insupportaJi)le 
tyranny. Twenty-two specific charges are then made. 
It was further declared, that by thestt several acts of mis- 
rule, the government of this country, as before exercised 
under the crown of Great Britain, was totally dissolved. 
That having maturely considered the premises, and in 
oomplianco with the recommendation of Congress, they 
ordained and established a new government. 

6. When a State is formed from a territory, that fact is 
generally set forth in the preamble. The preamble of the 
constitution of Alabama began as follows : " We, the 
people of Alabama Territory, having the right of admis- 
sion into the general government as a member of the 



tadosis ? For what pur})08e was the Gonfititation of the United States 
established, as set forth in the preamble? 

5. What is sot forth in the preambles of the States which were for- 
merly colonies of Great Britain ? In the preamble to the constitution of 
Virgmia. what charge was made against George III. ? What effect did 
these acts of misrule have upon the government, ^3 formerly exercised 
onder the crown of Great Britain ? In compliance with what recom- 
mendation did they ordain and establish their constitution ? 

0. When a State is formed from a territory, what is set forth in the 
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Union, consistent with the Constitntion of the United 
States, by our representatives assembled in convention 
at. the town of Huntsville, on Monday, the 5th day of 
July, 1819, in pursuance of an abt of Congress, entitled, 
* An Act to enable the People of Alabama to form a Con- 
stitution and State Government, and for the Admission of 
each State into the Union on an equal footing with the 
original States,' do ordain and establish tlie following Con- 
stitution/' 

7. In the preamble to the constitution of Massachusetts, 
it was affirmed that the end of the institution, mainte- 
nance, and administration of government, is to secure the 
existence of the body politic, to protect it, and to furnish 
the individuals who compose it with the power of enjoying, 
in safety and tranquillity, their naturt^l rights and blessings. 
of life. And whenever these great objects are not ob- 
tained, the people have a right to alter the government, 
and to take measures necessary for their safety, prosperity, 
and happiness. The body politic is formed by a voluntary 
association of individuals. It is a social compact, by 
which the whole people covenant with each citizen, and 
each citizen with the whole people, that all shall be gov- 
erned by certain laws for the common good. It is the 
doty of the people, therefore, in forming a constitution of 
government, to provide for an equitable mode of making 
laws, as well as for an impartial interpretation and a 
faithful execution of them, that every man may at all 
times find his security in them. We, therefore, the people 
of Massachusetts, acknowledging with grateful hearts the 
goodness of the great Legislator of the Universe in afford- 
ing us, in the course of His providence, an opportunity, 

preamble ? How is that fact set forth in the proamblo to the constitution 
of Alabama? Upon what did they found their right to admission into 
tho general government? Bj what act were thej authorized to hold a 
convention ? 

7. In tho preamble to tho constitution of Massachusetts what vfqm 
ifflrmed to be tho object of the institution, maintenance, and administra- 
tion of ffovemment? Whenever theee objects are not obtained, what la 
tiw light of the peoplof How is the bodj politic formed? Into whal 

6 
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deliberately and peaceably, without fraud, violence, or 
surprise, of entering into an original, explicit, and solemn 
compact with each other, and of forming a new constitu- 
tion of civil government for ourselves and posterity, and 
devoutly imploring His direction in so interesting a design, 
do agree upon and establish the following declaration of 
rights and frame of government, as the constitution of the 
Commonwealth of Massachusetts. 

8. The preambles of ten of the constitutions are very 
short, not containing more than four or five lines. The 
preamble of the constitution of New York is as follows : 
" We, the people of the State of New York, grateful to 
Almighty God for our freedom, in order to secure its 
blessings, do establish this constitution." From the pre- 
ambles of the several constitutions, State and national, 
we obtain the following political principles : 1. That the 
people ordain and establish the government. 2. That the 
body politic is a voluntary association of individuals. 
8. That each citizen enters into a covenant with the whole 
people, and the whole people enter into a covenant with 
each citizen. 4. That these covenants are constitutions 
and laws. 5. That governments arc instituted to secure 
union; to establish justice; to insure tranquillity; to 
provide for the common defence ; to secure the blessings 
of liberty and transmit them to posterity. 



CHAPTER Xn. 

DECLARATIOK OF RIGHTS. 

1. Immkdiately following the preambles of most of the 
State constitutions is a declaration of rights. In the Dec- 

eovenant do they enter? Wliat is the duty of the people in forming 
their constitution ? 

8. What is the preamhle to the constitution of New York ? What 
political principles do we obtain from the preambles of tho several oon- 
jUtotions ? For what objects are goyemments instituted ? 
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laration of Independence, the following traths are de- 
clared to be self-evident: 1. Tliat all men are created 
equal. 2. Tliat they are endowed by their Creator with 
certain inalienable rights. 3. Tliat among these rights 
arc life, liberty, and the pursuit of happiness. 4. That to 
8ecui*e these rights, governments are instituted among 
men, deriving their just powers from the consent of the 
governed. 5. That whenever any form of government 
becomes destructive of these ends, it is the right of the 
people to alter or to abolish it, and to institntc a new 
government ; laying its foundations on such principles, 
and organizing its powers in such form, as to them shall 
aecm most likely to effect their safety and happiness. 

2. Many of these self-evident truths have been incor- 
porated into the declaration of rights in the several State 
constitutions. Tlie fii*st of these self-evident truths is 
given in the several State constitutions in six different 
forms, in all of which the language is slightly altered 
from that used in the Declaration of Independence. 1. 
" All men are born equally free and independent." This 
form is adopted by six States. 2. " All men are born free 
and equal." 3. "All men, when they form a social com- 
pact, are equal in rights." 4. " All men arc by nature 
equally free and independent." 5. "All freemen, when 
they form asocial compact, are equal." 6. "All freemen, 
"when they form a social compact, are equal in rights." 

8. All these forms of expression differ from the original, 
and each is different from all the others ; yet all convey, 
substantially, the same idea. Tlie first great principle of 
republican government is that of native, inborn equality. 

1. What foHowB the preamble in most of the State constitutions t 
What tmths are declared in the Declaration of Independence to bo self 
evident ? For what purpose are governments instituted among men ? 
Prom what do governments derive their just powers? When any gov- 
ernment becomes destructive of these ends, what is declared to be the 
right of the people ? 

2. Into what have many of these self-evident rights been incorporated 1 
In how man J forms is the first self-evident truth named In the Declara- 
tion of Independence, given in the several State oonstltuUons? t 

8. Does anj of the six forms of expressions agree fuUjr with the origi- 
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All men, at all times, when thej form a social corapact, 
ahonld be equally under the protection of the law, whether 
wise or simple, rich or poor. 

4r. The next self-evident truth, "That all men are en- 
dowed by their Creator with certain inalienable rights ; 
that among these rights are life, liberty, and the pursuit of 
happiness," has been incorporated into the declaration of 
rights in most of the Stat^, in seven different forms, in 
all of which the language is slightly altered from that 
used in the Declaration of Independence. 

6. In all cases hereafter, where the same idea is ex- 
pressed in the several constitutions in forms of language 
slightly differing, we shall select that form which conveys 
most clearly the idea intended to be presented, and shall 
give but one form. 



CHAPTER Xm. 

RELIGIOUS WORSHIP. 



1. The freedom of religious worship is described in at 
least twenty-three different forms in the several constitu- 
tions. To give all these forms would occupy more space 
than the plan of this work will allow. We shall, there- 
fore, give on each point that form of language which con- 
veys most clearly the idea intended to be represented. 

The points set forth are as follows : 1. That among our 

-* 

%9X ? Wliat do aU express ? What shoiild be the condition of aU men 
when they form a social compact ? 

• 4. In how many forms has the self-evident truth, " that all men are 
endowed by their Creator with certain inalienable rights," been incorpo- 
xatod into the State constitutions? 

6. In all cases hereafter, where the same idea is expressed in different 
forms, in the several constitutions, what form wiU be selected? Will 
more than one form be given ? 

1. In how many different forms, in the several consUtntions, is the 
freedom of religious worship described ? Are these forms given ? What 
form of language is given on each point? Whj are some natural rights 
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natural rights, some are in their very nature inalienable, 
becanse no equivalent can be given or received for them. 
2. That it is the right, as well as the duty, of all men in 
society, publicly and at stated times, to worship the Su- 
premo Being, the great creator and preserver of the uni* 
verse ; and that this right is inalienable. 8. That eaqh 
individual shall exercise this right according to the dic^ 
tates of his own conscience. 4. That this liberty of con- 
science shall not be so construed as to excuse acts of 
licentiousness, or justify practices inconsistent with the 
peace and safety of society , or injure others in their civil 
and religious rights. 5. That no person can justly be de- 
prived of any civil right as a citizen, on account of his 
religions sentiments or peculiar mode of religious wor- 
ship. 6. That no authority can be Assumed by, or vested 
in, any power whatever, to interfere with or in any manner 
control the rights of conscience in the free exercise of reli- 
gious worship. 7. That God has created the mind free, 
and all attempts to inlSuence it by temporal punishment 
or civil incapacities, tends to beget habits of hypocrisy 
and meanness. 8. That no person shall be compelled to 
frequent or support any religious worship, except in ful- 
filment of his own voluntary contract. 9. That it is the 
duty of all men frequently to assemble together for the 
public worship of the Author of the Universe ; and that 
piety and morality, on which the prosperity of commu- 
nities depends, are thereby promoted. 10. That every 
denomination of Christians, demeaning themselves quietly 
and as good citizens of the State, shall be equally under 

iulieiiftble? What is the right and duty of each individual in society, 

as to public worship ? How is he to exercise this right t What wiU the 

liberty ai conscience neither excuse nor justify ? Of what can no person 

be deprived, on account of his religious sentiments and mode of worship? 

Gin any power of government control or interfere with the rights of 

eooseience in tiie exercise of religious worship ? How has God created 

the human mind ? What effect will attempts to influence it by temporal 

ponislmient or civil incapacities have ? Should any person be compelled 

JO support any reUgious worship ? For what purpose is it the duty of all 

men to assemble together? What is thereby promoted? Who are 

sq^oally under the protecticm of the law ? Can any one sect be subordir 
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the protection of the law. 11. Tliat no snbordination of 
any one sect or denomination to another can ever be es- 
tablished by law. 12. That Congress can make no law 
respecting an establishment of religion, or prohibiting the 
free exercise thereof. 13. That no religious test shall be 
required as a qualification for office or pablic trust in the 
8tate. 



CHAFTER XIV, 

80UBCE OF POLITICAL POWER. 

Lsr describing the source of political power, the people 

of the several States have adopted eighteen different forms ; 

and only four States a^ree precisely in any one. form. 

The political principles set forth under this head in the 

several constitutions are as follows : 1. All political power 

is inherent in the people. 2. All governments are formed 

on their authority and instituted for their benefit. 3. The 

people of each State have the sole and exclusive right 

of governing themselves as a free and independent 

State. 4. The people of the State do now, and shall 

forever, exercise and enjoy every power, jurisdiction, 

and right which is not, or may not hereafter be, by 

them delegated to the government of the United 

States. 5. The powers not delegated to the United States 

by the constitution, nor prohibited by it to the States, 
are reserved to the States respectively, or to the people. 

nated to another? What laws are Congress prohibited from making? 
What cannot be required as a test of quahfication for office? 

Cn. 14. How many forms have been adopted in describing the source of 
political power ? How many States give the same form ? In whom is iJl 
political power inherent ? Upon what authority are governments formed ? 
For whose benefit ? What right havo the people of each State ? What 
.do they exercise and enjoy ? What powers are reserved to the States ? 
What arc the officers of government ? To whom accountable ? For 
what purpose are governments instituted ? Can government be hered- 
itary ? When may the people require their officers to return to private 
life? How may they fill their places? When have the people a right 
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6. All officers of government, vested with anthoritj, 
whether legislative, executive, or judicial, are only the 
trustees and agents of the people ; and are, at all times, 
accountable to them. 7. Governments are instituted for 
the protection, safety, prosperity, and happiness of all the 
people; and not for the profit, honor, or private interest 
of any one man, family, or any class of men. 8. Gov- 
ernment cannot be hereditary or transmissible to chil- 
dren, descendants, or relatives by blood. 9. The people 
have the right to cause their public officers to return to 
private life at such periods, and in such manner, as they 
shall establish by their frame of government ; and to fill 
such vacant places by certain and regular elections and 
appointments. 10. Whenever the ends of government are 
perverted, or public liberty manifestly endangered, and 
all other means of redress are ineffectual, or where their 
protection, safety, prosperity, or happiness require it, the 
people have the right to reform the old or establish a nevr 
government. 11. The doctrine of non-resistance against 
arbitrary power and oppression is absurd, slavish, and de- 
structive of the good and happiness of mankind. 12. The 
basis of our political system being the right of the people 
to make and alter their constitution of government, the 
constitution which at any time exists j until cluingcd by 
the explicit and authentic act of tlie whole people, is sor' 
credly obligatory ujpon alL 



CHAPTER XV. 

LIBERTY OF SPEECH Al^D OF THE PRESS. 

The liberty of speech and of the press is described in 
the several constitutions in cightccen different forms. Six 

to refonn the old or establish a new government ? What is declared in 
leference to the doctrino of non-resiataAce against arbitrary. ix)wer and 
oppreamon? What is the basis of our political system ? What is oacrodly 
obligatory upon all T 
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States have adopted the same form. The doctrine of the 
liberty of epcech and of the press, as set forth in the sev- 
eral constitutions, is as follows : 1. The free communicar 
tion of thought and opinion is one of the invaluable rights 
of man. 2. The liberty of tho press is essential to the 
security of freedom in a State. 3. The freedom of speech 
and debate in the legislature is so essential to the rights 
of the people, that it cannot be the foundation of any 
prosecution or complaint in any other place whatsoever. 
4. Every citizen may freely speak, write, and publish his 
sentiments on* any subject, bein^ responsible for the 
abuse of this liberty. 5. Kd law snail be passed restrain- 
ing the freedom of the press. 6. In prosecutions or in- 
dictments for libel, the truth may be given in evidence to 
the jury. 7. If the matter charged as libellous shall ap- 
pear to the jury to bo true, and to have been published 
with good motives and for justifiable ends, the party ac- 
cused shall be acquitted. 8. The jury shall have tlie right 
to determine the law and the facts, under the direction of 
the court. 9. Congress can make no law abridging the 
freedom of speech or of the press. 



CHAPTER XVI. 

PERSONAL SECURITY. 



The subject of personal security is presented in fif- 
teen difierent forms in the several constitutions. The 

Ch. 15. In how many different forms is tho liberty of speech and of the 
press doi<cribed in the several constitutions? How many States have 
adopted the same form ? What is declared to be one of the invaluable 




ho rc8pon^ible ? What law cannot be passed ? In prosecutions and in* 
dictmeuts for libel, what evidence may be given to the jury? In what 
casi) shall t!io party accused bo acquitted ? What have the jury a right 
to deter:nine ? What law is Congress prohibited from making ? 
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doctrine as therein set forth is as follows: 1. Every person 
has a right to be secure from all unreasonable searches 
and seizures of his person, his house, his })apers, and all 
liis possessions. 2. General warrants, wliereby an officer 
may be commanded to search suspected places without 
evidence of the offence committed, or to seize any person 
or persons not named, whose offences are not particularly 
described, and without oath or affirmation, are danger^ 
ous to liberty. 8. No warrant shall issue but upon prob- 
able cause, supported by oath or affirmation, and particu- 
larly describing the place to be searched, and the person 
or thing to be seized. 



CHAPTER XVII. 

EIGHTS OF THE ACCUSED IN CKIMINAL ACTIONS. 

The rights of the accused in criminal cases are pre- 
sented in sixteen different forms in the several constitu- 
tions. These rights, as therein set forth, are as follows: 
1. In all criminal prosecutions, every man has a right to 
be infonued of the accusation against him. 2. Every man 
being presumed innocent until he is pronounced guilty by 
the law, no act of severity which is not necessary to se- 
cure the accused person can bo permitted. 3. He shall 
have the assistance of counsel for liis defence. 4. Uo has 
a right to be heard by himself and his counsel. 5. He is 
entitled to a copy of the indictment or charge against him, 
in due time to prepare for his defence. 6. He is entitled 

Cn. 16. In how niftnj different forms is the subject of personal libertj 
presented in the several constitutions ? From what has every person a 
right to bo secure?. What are general warrants? What is declared in 
reference to such warrants? Upon what only shaU a warrant issue? 
What shaU be described in such warrant? 

Ch. 17. In how many different forms are the rights of the accused in crim- 
inal cases presented in the several constitutions '! Of what has the accused 
the right to be informed ? Until what time is every man presumed to be 
innocent ? What is the only act of severity which can be permitted before 

4 
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to a speedy, public, and impartial trial by jnry. 7. He is 
entitled to meet the witnesses, in their examination 
against him, face to face. 8. lie is entitled to have com- 
pulsory process, on application, in due time, by himself or 
counsel, for obtaining; \ritnesses in his favor. 9. He is 
entitled to have all the Ti-itnesses examined on oath. 
10. He cannot be compelled to famish evidence against 
himself. 11. He cannot be found guilty, without the- 
unanimons verdict of the jury. 12. !No person can be held 
to answer for a capital or other inCskmous crime, but cm 
an indictment or presentment of a grand-jnzy, except in 
cases of impeachment, or in cases usually cognizable by 
justices of the peace : and except, also, in cases arising 
in the annv and naw, in actual service, in time of war or 
public danger. 13. All persons, before conviction, may 
give bail for their appearance at court at die time of 
trial, except those arrested for a capital offence, where the 
proof is evident or the prestmiption great. 14. Excessive 
bail shall not be neqaired ; excessive £nes shall not l^e im- 
posed: and unusual punishments shall not be indicted. 
15. AH j«enalties shall be proportioned to the nature of the 
<^ence. 10. Everv freeman restrained of his libertv is en- 
titled to a remedv. to in^^uire into the lawfulness at such 
restraint, and to rvniove the same if unlawful. Such 
remedy is called a writ of ^. j>t2* ccrji^ which cannot be 
suspended or ccn:ed. ex.'ept* in cases of rebellion or inva- 
sion, the puMic s:i:c:y may require it. 17. Xo r<ersoii 
shall be lia: le to bo tried a second time for the s^ime of- 
ence« after an ao>;u::taL IS. In criminal cases, and in 
controverties nespe-oting prv^jvrty, the ancient irijl by jury 

be h(*rd 'T Tv"» & o.^y v of w'ii: *^ be ei;iu<\i * W "::rfa » be «.cri-^tc to be 
tfWd^ Bt vb.^r:: * \^ h-ss i5 be cnuil^ v? K«^f: ifcw lo iic^: Hov 
may be cv.c:^ lai:::.';^^ :a •:» firx'i'fc? &»rci lie ;r^ t \>:i w.:**: mutt 
all v;u>esisv» Sr crsr.-.ii-.vi * WL ji: U h-e r^,-^ vvciryv,f<\i ^^ r,Ln.^ : Uov 

\^ bas i.re :be e\Oi'\>:;.v. *: '^^ r.c* r-i*^ p;xv bftil ic thK^j* aix^'irtiicit at 
ei>cR as ib;>t;z:;o 4.^ ;r :-'.'. "! >V ';;j^: «.bal4 act tv T«^;.;::r£>i. or ini^xiscc. or in- 
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IB preferable to any other, and ought to be held sacred. 
19. Eetrospective laws pnnishmg acts committed before 
the existence of such laws, and by them declared criminal, 
are oppressive and unjust. These are called ex post facto 
laws. 20. Treason shall consist only in levying war 
against the government, adhering to its enemies, and 
giving them aid and comfort No person can be con- 
victed of treason, except on the testimony of two witnesses 
to the same overt act, or on confession in open court. 
Such conviction shall'not cause a forfeitm*e of the estate 
of the criminal. 21. Congress shall have power to declare 
the punishment of treason ; but no attainder of treason 
shall work corruption of blood or forfeiture, except durmg 
the life of the person attainted. 



CHAPTER XVm. 

THE MILITABY POWEB. 



The doctrine set forth in the several constitutions in 
reference to the military power is as follows : 1 . A well- 
regulated militia is the proper, natural, and sure defence 
of the State. 2. Standing armies in times of peace are 
dangerous to liberty, and ought not to be raised or kept 
up without the consent of the legislature. 3, In all cases, 
and at all times, the military ought to be under strict 
subordination to the civil power. 4. No soldier, in time 
of peace, can be quartered in any house without the con- 

« 

is every person restrained of liberty entitled? What is this remedy 
called? When only can it be suspended or denied? Can a person be 
tried a second time after an acquitUJ ? What mode of trial is preferable 
In criminal cases ? What laws are declared to be oppressive and unjust ? 
In what does treason alone consist? • How many witnesses are required? 
What power has Congress as to treason ? What shall attainder of treason 
not work ? 

Ch. 18. \\Tiat is the proper defence of the State? What is declared in 
reference to standing armies in times of peace ? To what should the mili- 
tary be imdcr strict subordination? Where shall no soldier be quartered 
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sent of the owner. 5. In time of war, snch qaartering 
ahonld be made only in a manner prescribed by the l^is- 
latnre. 6. No person shall be subject to law-martial, ex- 
cept those employed in the army and navy, and the militia 
in actual service. 



^- 



CHAPTER XIX. 

RIGHT OP PETITION — OP SUFFRAGE, AND REMEDY POR 

INJURIES. 

The doctrine set forth in the several constitutions in 
reference to these subjects is as follows: 1. The people 
have a right to assemble together to consult for the com- 
mon good. 2. They have the right to petition the legis- 
lature for redress of grievances. 3. They have a right to 
instruct their representatives. 4. All elections should be 
free, and without corruption. 5. All men who possess 
the qualifications requiroi by the constitution and laws of 
the State, have equally the right of sufi&age. 6. Every 
person in tlic State is entitled to a cdrtain remedy by law 
for all injuries or wrongs which he may receive in his per- 
son, property, or character. 7. He shjJl obtain right and 
justice &eely, and without being obliged to purchase it, 
completely and without denial, promptly and without de- 
lay, confonnably to the law. 8. Every member of the 
community has a right to be protected by it in the enjoy- 
ment of his life, liberty, and property. He is also bound 
to contribute his share to the expense of such protection, 

In time of peace ? In times of war, how shall such quartering be made t 
Who onlj are subject to law-martial ? 

Ch. 19. For what purpose have the people a right to assemble ? What 
right of petition have they ? Whom may thej instruct ? What should be 
free and without corruption ? Who have the right of suffrage ? For what 
is every person entitled to a remedy by law ? How shall ho obtain right 
and justice ? In what has every member of the community a right to be 
protected by it? What is he bound to contribute? How only can m 
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and to yield his personal services when necessary, 9. 
No part of a man's property shall be taken from him 
without his consent, or that of the representative body of 
the people. 10. Whenever private property shall be ap- 
plied to public use, the owner thereof shall receive just 
compensation therefor. 11. The inhabitants of each State 
are controlled by no laws except those to which they or 
iheir representatives have given their consent. 



^>- 



CHAPTER XX. 

BECUBRENCB TO FUNDAMENTAL PRINCIPLES. 

The doctrine set forth in the several constitutions on 
this subject is as follows : 1. The frequent recurrence to 
fimdamental principles of the constitution, and a constant 
adherence to justice, moderation, temperance, industry, 
frugality, and all the social virtues, are indispensably 
necessary to preserve the blessings of liberty and good 
government. 2. The people ought to have a particular 
regard to all these principles in the choice of their officers 
and representatives. 3. They have a right to require of 
their lawgivers and magistrates an exact and constant 
observance of them in the formation and execution of the 
laws necessary for the good administration of government. 
4. Long continuance in office is dangerous to liberty. 6. 
Rotation in office is one of the best securities of perma- 

man's property bo taken from him? When private property is apf^ed 
to public use, what shall the owner thereof receive V By what law only 
•TO the inhabitants of each State controlled ? 

Ch. 20. What is indispensably necessary to. prosorvc tlio blessings of 
liberty and good governments To what should the pwpio have a par- 
ticular regard in the choice of their officers and repreavntativcs ? What 
have they a right to require of their lawgivers and magistrates ? What 
\b the effect of long continuance in office t What is one of the best secu- 
rities of permauent freedom? Should any person hold two offices of 
profit at the same time ? What should no person in public trust rooeive 
without the approbation of his own State ? 
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nent freedom. 6. Ko person ought to hold at the same 
time more than one oflBice of profit. 7^ No person in pub- 
lic trust should receive any present from any foreign Power 
or State, or from the United States, or from any of the 
States, without the approbation of his own State. 



^- 



CHAPTER XXI. 

OBJECTS OP THE DECLARATION OP RIGHTS. 

The objects of the declaration of rights, as set forth 
in the several constitutions, are as follows: 1. In order 
effectually to secure tlie reh'gious and political freedom 
established by our venerable ancestors, and preserve the 
same for our posterity, we do declare, that the essential 
and unquestionable rights and prii^ciples herein mentioned 
shall be established, maintained, and preserved, and shall 
be of paramount obligation in sJI legislative, judicial, and 
executive proceedings. 2. To guard against any encroach- 
ment on the rights herein retained, or any transgression of 
any of the high powers herein delegated, we declare, that 
every thing in the declaration of rights is exempted out of 
the general powers of government, and shall forever re- 
main inviolate ; and that all laws contrary thereto shall be 
void. 

Ch. 21. What is the object of the declaration of rights? What is do* 
dared in reference to them ? In what are thej of paramount obligation ? 
What is exempted out of the general powers of government ? For what 
poipose ? What is the effect, if laws are made contrarj thereto ? 
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CHAPTER XXII. 

DEPARTMENTS OF GOVERNMENT. 

1. The powers of government arc divided into tlxroe 
distinct departments : 1. The legislative ; 2. The judi- 
ciary ; 3. The executive. 

2. All the States in the Union agree in dividing the 
Government into three separate und distinct departments: 
tlie povrer that makes the laws, or the legislative power ; 
the power that applies the law to each particular state of 
facts proved, or the judiciary power; the power that exe- 
cutes the law, or the executive power. This is equally 
true of the national government. No power belonging to 
one of these departments can be exercised by either of the 
other departments, except in cases expressly authorized by 
the constitution. 



CHAPTEE XXIII. 

ELECTIVE FRANCHISE. 

It will be seen by what follows that only about one- 
sixth of the population of the several States are entitled to 
exercise the elective franchise. The provisions of the sev- 
eral constitutions agree in most of the following points: 

1. Into how many dasses are the powers of government divided? 
What are they? 

2. In what do aU the States in the Union agree ? What is the power 
that makes the laws called? What is the power that applies the laws 
called ? What is the power that executes the laws called ? Are the 
powers of the national government divided into departments? Can one 
oepartment exercise the powers belonging to either of the others? 

Ch. 23. What proportion of the population of the several States are en* 
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1. No person under the age of twenty-one years is al- 
lowed to vote. 2. None but males are allowed to vote. 3. 
None but residents of the State are allowed to vote. 4. 
None but citizens are allowed to vote. 5. Some States re- 
quire a residence of one year in the State, and six months 
in the county where the elector claims to vote ; and other 
States require but three months' residence in the county. 
6. Some States require the elector to possess a freehold 
estate, or to have performed military duty or paid a State 
tax. 7. Some States require the elector to possess a good 
moral character, and to take an oath prescribed for elect- 
ors. 8. Most of the States exclude from the right of 
sufirage persons convicted of infamous crimes. 9. Pau- 
pers, persons under guardianship, and Indians not taxed, 
are generally excluded. 10. Free negroes, in some States, 
are allowed to vote on an equality with white citizens. In 
other States, where no property qualification is required 
of free white male citizens, they are required to have a 
fiieehold of two hundred and fifty dollars over and above 
all debts and encumbrances charged thereon, and to have 
paid a tax thereon ; and in other States no free negro, 
mulatto, or person of mixed blood, descended from negro 
ancestors to the fourth generation, inclusive, arc allowed 
the right of suflFragc. 11. Electors are generally privileged 
from arrest in going to, remaining at, and returning from 
the place of voting, except in cases of treason, felony, or 
breach of the peace. 

titled to exercise the elective franchise? How old must a person be to be 
entitled to vote ? Are women and children aUowed to vote 1 Where must 
tbf) doctor reside? Are foreigners aUowed to vote? How long a resi- 
dence do the States require before a person is entitled to vote V What 
property qualification do some States require? Is character a test of 
qualification in any of tlio States ? If a person has been convicted of an 
infiEunous crime, is ho allowed to vote ? What is the general rule of law 
•5 to paupers, and Indians not taxed ? What is the rule as to froo negniOB 
and molattocs ? When are electors privileged from arrost ? 
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CHAPTER XXIV. 

THE LEGISLATURE. 

1. The power in the government that makes the laws is 
called the L^elatare. It is composed of two distinct 
branches. The names generally applied to these two 
branches are: 1. The Senate; 2. The House of Eepre- 
sentatives. In some of the States they are t called the 
Senate and Assembly. In the national government they 
are called the Senate and House of Representatives. The 
l^islative bodies in the States are called Legislatures. The 
l^islative body of the nation is called Congress. The 
l^islative body of the government of Great Britain is 
ddled Parliament. It is composed of two distinct branches : 
1. A House of Lords ; 2. A House of Commons. The 
House of Representatives in the States and in the na- 
tion is the most numerous branch of the Legislature or of 
Congress. The senators in most of the States are elected 
for a longer time than the representatives. In New York 
there are thirty-two senators elected for two years. There 
are one hundred and twenty-eight representatives elected 
for one year. The pay of each is equal. They are entitled 
to three dollars per day, not to exceed one hundred days. 
The several States differ in the number and proportion of 
members of each house, and in the amount received for 
their services. 

1. What is the legislative power in the goyernment? Of what com- 
posed? What are the names generally applied to these two branches ? 
What are they called in some of the States ? What is the legislative body 
in the natioii called? What is the le^slative body in Great Britain 
called ? Of what is it composed ? Which is the larger in iJie States, the 
Honse of Representatives or the Senate? Which are elected for the 
longer time ? How many senators in New York ? How many representa- 
tives? For what time are each elected? What is their compensation? 
Have the States the same or different numbers of members of the Senate 
and House <^ Representatives ? 

6 4* 
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2. Members of the House of Eepresentatives, both State 
and national, are elected by the direct vote of the people. 
Members of the State Senates are elected by the direct 
vote of the people. Members of the national Senate are 
elected by the legislatures of the several States, in joint 
ballot of the State Senate and House of Eepresentatives. 
Members of the State legislatures must be twenty-one 
years of age, and otherwise qualified to vote. Represent- 
atives in Congress must be twenty-five years of age, and 
senators must be thirty. They receive three thousand dol- 
lars per annum. 



CHAPTER XXV. 

THE JUDICIARY. 



1. The second branch of government is the judiciary. 
The business of the judiciary is to preside in court ove^ 
the investigation of all controversies in law for the settle^ 
ment of claims or the punishment of crimes; to instruct 
the jury on points of law applicable to the case under 
investigation before them ; and to pronounce sentence 
upon aU criminals when found guilty by the jury. 

2. The judicial powers of the States and of the nation are 
vested in courts of various grades. The Supreme Court of 
the United States is the highest court in the nation. The 
Court of Appeals is the highest court in the State of New 
York. There are courts of inferior grades : tlie Supreme 

2. How are members of the House of Representatives elected ? How 
are members of the State Senate elected? How are members of the 
United States Senate elected ? What are the qualifications of members 
of the State legislatures ? What are the qualifications of members of the 
national House of Representatives? What are the qualifications of 
senators 'in Congress ? What is the pay of members of Congress ? 

1. What is the second branch of government ? What is the business 
of the judiciary ? 

2. In what are the judicial powers of the State and nation vested? 
Which is the highest court of the nation ? Which is the highest court 
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Court of the State, tlie Superior Court, the Court of Com- 
mon Pleas, County Courts, Justices' Courts. 

3. The judges of the United States courts are appointed 
by the president, with the consent of the Senate. They 
hold their office during good behavior. In most of the 
States, the judges are elected by the people for a limited 
period of time. 

4. The judicial powers of the national government ex- 
tend: 1. To all cases in law and equity arising under 
the constitution and laws of the United States and treaties 
with foreign countries ; 2, To all cases affecting ambas- 
sadors and other public ministers and consuls ; 3. To all 
cases of admiralty and maritime jurisdiction; 4. To con- 
troversies to which the United States shall be a party ; 
6. To controversies between two or more States; f>. 
To controversies between a State and citizens of another 
State; 7. To controversies between citizens of different 
States ; 8. To controversies between citizens of the same 
State claiming lands under grants of different States ; 9. 
To controversies between a State or the citizens thereof 
and foreign States, citizens, and subjects. 

5. The judicial powers of the State governments extend 
to all cases, both in law and equity, arising under the 
constitution and laws of the State. 

of the State of New York? Which are the State courts of inferior 
grades? 

3. How are the judses of the United States courts appointed ? For 
what time do they hold office ? What is the mode of selecting judges in 
most of the States ? For what time do they hold their office t 

4. If an action arises under the constitution or laws of the United 
States, or treaties with foreign countries, in what court must it be prose- 
cuted? If it afibcts ambassadors and other public ministers and consuls ? 
If it is a case of admiralty and maritime jurisdiction? If the United 
States is a party ? If the action be between two States ? If between a 
State and a citizen of another State ? If between citizens of different 
States? If between citizens of the same State claiming lands under 
grants of different States? If between a State dr citizen thereof and a 
Kireign State, citizen, or subject? 

5. To what do the judidal powers of the State extend ? 
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CHAPTER XXVI. 

THE EXECUTIVE. 

1. The third branch of government is the execntive. In 
the national government the executive power is vested in 
a President. In the State governments the execntive power 
is vested in Gk)vernors. The president holds his office for 
fonr years. Most of the governors hold their office for two 
years, but some hold for only one year. GK)vemor8 are 
elected by the direct vote of a majority or plurality of the 
electors in the State. In the election of president, each 
State elects as many electors as it is entitled to members 
in both houses of Congress; and these electors elect the 
president by a majority vote. The vice-president is 
elected in the same manner. If no ])erson has a majority 
of all the votes of the electors, the House of Eepresenta- 
tives choose a president, who must be one of tiie thrre 
highest voted for by the electors. If no person has a 
majority of all the votes of the electors, the Senate choose 
the vice-president from the two highest candidates voted 
for by the electors. 

2. The president must be a natural-bom citizen, or a 
citizen of Uie United States at the time of the adoption of 
the constitution. He must be thirty-five years of age. In 
most of the States the governor must be a natural-bom 
citizen of the United States, and is required to be thirty 
years of age. 

1. What is the third branch of government? In what officer is the 
execative power vested in the national govemment? In the State gov- 
ernments 1 For what time does the president hold his office ? For what 
time do the goyemors hold their office? How are governors elected? 
How is the president elected ? How is the vice-president elected ? If no 
person has a majority-of the votes of the electors, by whom is the presi- 
dent elected ? By whom is the vice-president elected? 

2. Can a person bom in a foreign land hold the office of president? 
What are the qualifications of the vicd-president ? Of what age must the 
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3. The president is commander-in-<;hief of the armj and 
navy of the United States, and of the militia of the sey- 
eral States, when called into actaal service of the United 
States. The governors of the several States are oommand- 
ers-in-chief of the military and naval forces of the State. 
The president has the power to grant reprieves and par- 
dons for all offences against the United States, except in 
cases of impeachment. Governors of most of the States 
have the power to grant reprieves, commutations, and par- 
dons, after conviction, for all offences against the laws of 
the State, except treason and cases of impeachment. 

4. The president is required, from time to time, to give 
to Congress information of the state of the Union, and he 
recommends to their consideration such measures as he 
fihall judge necessary and expedient. The governors of 
the States conmiunicate, by message to the legislature at 
every session, tlie condition of the State, and reconnnend 
to them such measures as they deem expedient. 

5. The veto power of the president, and the veto power 
of the governors in most of the States, is precisely the 
same. The language in the national constitntion is a copy 
of the language of the State constitutions, with the sub- 
stitution of the word "president" for the word "gov- 
ernor." The language used in the national constitution is 
as follows : " Every bill which shall have passed both 
houses of Congress shall, before it becomes a law, be pre- 
sented to the President of the United States. If he ap- 
prove, he shall sign it ; but if not, he shall return it, with 

prerident and vice-president be? Wliat are the qualifications of gov- 
eraoiB in most of the States ? 

8. What position does the president hold in the army and navy of the 
United States ? What simUar position do governors hold ? What par- 
doning power has the president? What similar power have the gov- 
ecmon? 

4, What information is the president required to give to Congress ? 
What similar duty are the governors to perform ? 

5. In whom is the veto power vested in the national government ? In 
whom in the State governments ? Is there any resemblance in the exer- 
cise of tiiis power in the nation and in the States ? To whom must every 
bin passed by (Congress bo presented before it becomes a law ? For what 
Xmrpose is it presented to him ? If he does not approve of the bill, what 
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his objections, to the house in which it shall have origina- 
ted, who shall enter the objections at largo on their journal, 
and proceed to reconsider it. If, after such reconsidera- 
tion, two-thirds of that house shall agree to pass the bill, it 
shall be sent, together with the objections, to the other 
house, by wliich it shall likewise be reconsidered ; and if 
approved by two-thirds of that house, it shall become a 
law. But in all such cases the votes of both houses shall 
be determined by yeas and nays, and the names of the 
persons voting for and against the bill shall be entered on 
the journal of each house respectively. If any bill shall 
not be returned by the president within ten days (Sun- 
days excepted) after it shall have been presented to him, 
the same shall become a law, in like manner as if he had 
signed it, unless Congress by their adjournment prevent 
its return ; in which case it shall not be a law." 

6. In some of the State constitutions a majority only are 
necessary to pass a bill afl;er it has been returned by the 
governor ; but' most of the States require a vote of two- 
thirds of both houses. It will be seen by what precedes, 
that greater powers of government are vested in the exec- 
utive than in either of the other branches of government. 
The president of the nation and the governors of the States 
are not only required to take care tluit the laws are faith- 
fuUy executed^ but by their veto they can control the legis- 
lature, unless two-thirds in Congress and in most of the 
State legislatures can be obtained in opposition to such 
veto. In nearly all criminal cases, also, they have the 
power to annid the verdicts of jurors and sentences of 
judges by the pardoning power. 

is he to do ?' What action is that house to take? If two-thirds of that 
]ioiise shall agree to pass the bill, what shall bo done with it ? What 
action does the other house take ? How must the votes bo taken ? Where 
must the name of each voter be entered V If the bill is not signed bj the 
president nor returned, what is the effect ? 

6. Are the same provisions contained in the State constitutions ? Do all 
the States require a vote o'f two-thirds after a veto ? Which branch of the 
government holds the greatest power? What are the president and 
governors required to do? What may thej do by their veto? What 
may they do by their pardoning power? 
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CHAPTER XXVIL 

DISTRIBUTION OP THE POWERS OF GOVERNMENT. 

1. It has been before remarked that each State govern- 
ment acts by itself in all matters which belong to that 
State alone. In the national government, all the States 
act together in all matters which belong equally to all the 
States. Those powers which have been confided to the 
national government are prohibited to the State govern- 
ments. The national government provides for the com- 
mon defence. It raises and supports its army and its 
navy. No State government can keep troops or ships-of- 
war in time of peace, without the consent of Congress. 
The national government declares war ; but no State gov- 
ernment can engage in war unless actually invaded, or in 
each imminent danger as not to admit of delay. 

2. The national government enters into treaties with 
foreign governments; but no State can enter into any 
treaty, alliance, or confederation. The national govern- 
ment levies and collects duties on goods imported from 
foreign countries, which duties are uniform throughout 
the United States; but no State can levy such duties, 
without the consent of the national government. The 
national government coins money, regulates the value 
thereof, and the value of foreign coin ; but no State can 
coin money, nor make any thing but gold and silver a ten- 
der in payment of debts. 

3. The national government establishes post-offices and 

1. In what does each State government act by itself? In what matters 
do aU the States act together? What government raises and supports 
the army and navy? 

2- Which government forms treaties with foreign nations ? Which 
goremment coins money ? Can the State governments perftjrm any of 
these acts? 

8. Which government establishes post-offices and defines and punishes 
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post-roads, and regulates the same ; but the State govern- 
ments have no control of the postal arrangements of the 
country. The national government grants copyrights and 
patent-rights to authors and inventors ; but the State gov- 
ernments have no such power. The national government 
defines and punishes piracies and felonies conmiitted on 
the high seas, and offences against the law of nations ; the 
State governments have no such power ; but they define 
and punish all crimes committed within the State. 

4. The national government exercises exclusive jurisdic- 
tion and legislation in all cases whatsoever over the district 
which has become the seat of government of the United 
States; and it exercises exclusive or concurrent jurisdiction 
over all places purchased from the States (in wliich the 
same are located), for the erection of forts, magazines, 
arsenals, dockyards, and other needful buildings. The na- 
tional government cannot grant titles of nobility; neither 
can the States grant titles of nobility. The powers not 
delegated to the national government by the constitution, 
nor prohibited by it to the States, are reserved to the 
States respectively, or to the people. The national gov- 
ernment guaranties to each of the States in the Union a 
republican form of government, and protects them against 
invasion. On application of the legislature, or of the gov- 
ernor when the legislature cannot be convened, the nar 
tional government will protect the State against domestic 
violence. 

5. The State government, in their right of sovereignty, 
possess the original and ultimate title to all the lands 
within the jurisdiction of the State. The citizen holds his 



piracies committed on the high seas ? Wlidt crimes do the States define 
and punish ¥ 

4. What government legislates for the District of Columbia? What 
jurisdiction does the national government exercise over places procured 
from the States for the erection of forts, magazines, arsenals, and dock- 
yards? What does the national government guaranty to each State 
government? When will the national government protect a State 
against domestic violence ? 

6. In which government is the title to the lands ? How does the dti- 
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lands subject to die superior title of the people of the 
State. The State may take such lands or other property 
for public use, upon payment of a just compensation there- 
for. On failure of title for defect of heirs, the title reverts 
to the State. Hence, the State has exclusive authority to 
make all laws regulating the acquisition, the enjoyment, 
and transmission of all the real and personal property 
within the State. 

6. The State— 1. Regulates the descent ofl the property 
of its citizens who die intestate ; 2. Grants to its citizens 
power to devise or bequeath their property by last will and 
testament ; 3. Defines the right of the widow to dower, 
and the right of the husband to courtesy ; 4. Defines the 
powers and duties of executors and administrators; 5. 
Creates corporations; 6. Regulates the bou;ndaries of towns, 
counties, and districts ; 7. Prescribes the mode of selecting 
its public officers ; 8. Organizes its militia for the defence 
of the State ; 9. Regulates the assessment and collection of 
taxes ; 10. Provides for the public instruction of the^ chil- 
dren of the State; 11. Establishes and regulates highways, 
bridges, and ferries; 12. Provides for the support and 
maintenance of the poor; 13. Provides employment for 
b^^ars and vagrants; 14. Regulates the navigation of 
rivere; 16. Prescribes the manner of creatiijg and an- 
nulling the marriage contract; 16. Defines the eflbct of 
such contract upon the property of the parties to the con- 
tract ; 17. Defines the mutual rights and duties of parent 
and diild, guardian and ward, master and servant ; 18. Es- 
tablishes its courts of justice; 19. Provides for the pro- 
tection and enforcement of right, and the redress and 
prevention of wrong ; 20. Defines the various crimes, and 
affixes the degree of punishment. These rights, powers, 
and duties belong exclusively to the State ; and no other 

sen bold his lands? For what parpose may the State take the lands or 
other property of the private citizen ? Upon what condition ? On failure 
of title for defect of heirs, to whom does the title revert 1 What laws 
has the State exclusive authority to make ? 

6. What other matters belong exdusively to the State? 
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goveniment lias a right, under any pretence, to interfere 
with these domestic rights of the State. 

7. The national goveniment, in addition to the powers 
and duties already mentioned, regulates the boimdaries of 
States ; controls and regulates the national territories, and 
provides for their admission as States ; controls the sale of 
the national lands ; makes all laws in reference to internal 
improvements; holds and controls all forts, magazines, 
arsenals, and navy-yards; establishes uniform rules of 
naturalization : and takes such lands or other property as 
may be necessary for public purposes, upou pa^nTi a 
just compensation therefor, when the safety and welfare of 
•the nation shall require it. 



♦— 



CHAPTEE XXVIII. 

CONSTITUTIONS, HOW AMENDED. 

1. Congress can propose amendments to the national 
constitution, and the several legislatures can propose 
amendments to the State constitutions. 

2. On the application of the legislatures of two-thirds of 
the States of the Union, Congress shall call a convention 
to propose amendments. When the legislature of the 
State pass an act authorizing the electors to vote for or 
against holding a convention to revise the State constitu- 
tion, and a majority of the electors in the State vote in 
favor of such convention, the legislature provide by law for 
the election of delegates to such convention. 

7. What other ix)wcr8 and duties, in addition to those already men- 
tioned, belong to the national government Y 

1. Who may propcjsc amendments to the national constitution? \Mio 
may propose amendments to the State constitutions? 

2. On whose Application will Congress rail a convention to propose 
amendments ? On whoso application will the legislature provide by law 
for the election of delegates to a convention to revise the State con- 
stitution ? 
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3. The proposed ameDdmeDts made by Congress to the 
national constitution most be ratified by the legislatures of 
three-fourths of the several States. The proposed amend- 
ments made by the legislature to the State constitution 
must be ratified by the electors in the State by a vote of a 
majority. Such amendments, so ratified, both State and 
national, become parts of the constitutions. 

4. We have already examined the principal provisions of 
oor State and national constitutions. All the law in refer- 
ence to the several subjects mentioned is not contained in 
the constitutions. We shall state some additional pro- 
visions in their appropriate places. 



^^ 



CHAPTER XXIX. 

SOUBCES OF AMEBICAK LAW. 

1. It is proper here to state that the several colonies, 
before the Revolution, were bodies politic and corporate. 
They had their legislative, executive, and judiciary powers 
and departments of government. They acknowledged al- 
l^iance to the government of Great Britain, and claimed 
the great body of the English law as their law. The 
Colonial Congress which met at Philadelphia on tlie 5th of 
September, 1774, declared unanimously, "That the in- 
habitants of the English colonies in North America, by 
the immutable law of nations, the principles of the English 
constitution, and the several charters or compacts, are en- 
titled to the common law of England, and to the benefit of 

3. How mnst the amendments proposed bj Congress bo ratified ? How 
must amendments proposed by the legislature be ratified t WLut effect 
do these amendments have when dulj ratified? 

4. What have we already examin^ Y Is all the law in reference to 
these sabjects contained in the constitutions? 

1. What were the several colonies before the Revolution? What de- 
pAitmenta of govemmemt did they have ? To whom did they acknow- 
ledge allegiance? What did they claim? To what did the Colonial 
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snch of the English statutes as existed at the time of their 
colonization, and which they have, by their experience, 
respectively found to be applicable to their several local 
and other circumstances. That these, his majesty's col- 
onies, are likewise entitled to all the inmiunities and privi- 
leges granted and confirmed to them by royal charter, or 
secured by their several codes of provincial law." 

2. When the colonies formed and adopted their State 
constitutions, they did not claim that they had improved 
upon the constitution under which the colonies were 
formed ; but they claimed an equality with their brethren 
who had remained in England. In the first constitution 
of the State of New York, it was ordered, determined, 
and declared, that such parts of the common law of Eng- 
land, and of the statute laws of England and Great 
Britain, and of the acts of the legislature of the colony of 
New Fork, as, together, did form the law of said colony 
on the 19th day of April, 1775, shall be and continue the 
law of the State, subject to such alterations as the legisla- 
ture should, from time to time, make concerning the same. 

3. They abrogated and rejected all such parts of the 
common law and statute law as might be construed to es- 
tablish or maintain any particular denomination of Chris- 
tians, or to claim allegiance to the government of Great 
Britain. They also abrogated all parts of the conmion 
and statute laws repugnant to the constitution. 

4. At the time the colonies became independent, they 
retained the whole body of the statute and common laws 
which were applicable to them in their new form of gov- 
ernment. They still retain a large proportion of that law, 



Congress declare that the colonies were entitled ? To what other immu- 
nities and privileges were they entitled ? 

2. Did the colonies claim to have improved upon the constitution under 
which they were formed ? What did thev claim ? In establishing the 
first constitution of New York, what laws aid that colony declare should 
continue the law of the State ? Subject to what ? 

3. What did they abrogate and reject ? 

4. What did the colonies retain when they became independent? 
What do they still retain ? What are the sources of American law t 
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either incorporated into their constitutions, their statute 
laws, or the decisions of the several courts. The sources 
of American law then are : 1. The national and State 
constitutions, which are the supreme law of the nation 
and of the several States ; 2. Laws passed by Congress 
and by the legislatures of the several States; 3. Laws 
passed by the colonial legislatures and colonial con- 
gresses in any State before it became independent ; 4. Tlie 
common and statute laws' of England, passed before the 
colonies became independent ; 5. The common law of the 
United States and of the several States. 



CHAPTEE XXX. 

LAWS OF ENGLAND BEFORE THE REVOLUTION. 

1. In the year 1765, Sir William Blackstone published 
the first volume of his Commentaries on the Laws of 
England ; and each year thereafter published an addi- 
tional volume, until the four volumes had been published. 
These works were read and studied in the English colonies 
in Korth America with as much interest, and perhaps 
more, than in England. The colonists claimed that the 
law of England, as there set forth, was their law, which 
claim could not be disputed. The first of these lectures 
liad been published separately, in which the distinguished 
author had declared that '^ a competent knowledge of the 
laws of the society in which we live is the proper accom- 
plishment of every gentleman and scholar. As every 
person is interested in the preservation of the laws of his 
country, it is incumbent upon every man to be acquainted, 

1. When was the first volame of Blackstonc's Commentaries pub- 
lished ? When were the three subsequent volumes published ? Were 
these works read by the English colonists? What did the colonists 
cliom? What does the author say is the necessary accomplishment of 
every gentleman and scholar? What does ho say is incumbent upon 
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at least, Ti'ith those laws with which he is imtnediatcly 
concerned. Gentlemen of fortune are ambitious to rep- 
resent their country in parliament. When they occupy 
that station, they become the guardians of the English 
constitution, and the makers, repealers, and interpreters 
of the English' law. As legislators, they are delegated to 
watch, to check, to avert, every dangerous innovation ; to 
adopt, to cherish, any solid and well-weighed improve- 
ment. They are bound, by every tie of nature, of honor, 
and of religion, to transmit the constitution and the laws 
to posterity, amended, if possible, at least without deroga- 
tion. It must appear unbecoming in a member of the 
legislature to vote for a new law while ignorant of the old, 
to attempt to interpret a law while ignorant of the text on 
which he comments." 

2. The learned author of the Commentaries declares that 
the end and scope of the British constitution is the secu- 
rity and enjoyment of civil and political liberty. He pro- 
ceeds to give strong reasons why the laws of their own 
country should be studied and understood by all classes. 
The circulation of this lecture had created a general desire 
to procure the whole work as soon as published, and it 
was purchased and read extensively among the colonists. 

3. Blackstone arranged the absolute rights of individ- 
uals under the three following heads : 1. The right of per- 
sonal security ; 2. The right of personal liberty ; 3. The 
right of private property. He had defined the right of 
personal security to be the legal and uninterrupted en- 
joyment of life, limb, body, health, and reputation. He 
had defined the right of personal liberty to be the power 
of moving to whatever place one's inclination may direct, 

eveiy man ? Of what aro gentlemen of fortune ambitious ? When they 
become members of parliament, what are their duties? As l^slators, 
to what are they delegated ? What are they bound to do ? Wnat must 
appear unbecoming in a member of the legislature ? 

2. What was declared to be the end and scope of the British consUtn- 
tion ? For what does he give strong reasons ? What effect had been 
produced by the circulation of this lecture ? 

3. How did Blackstone arrange tJie absolute rights of indiyidnalB ? 
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withont imprisonment or restraint. The right of private 
property consists in every man's free use and disposal of 
his own lawful acquisitions, without injury or illegal 
diminution. He defines imprisonment to be the confine- 
ment of a person in any wise — as keeping a man against 
his will in a house, arresting him, or detaining him in the 
Btreets. 

4. These rights, with many others drawn from Magna 
Chartaj are incorporated into the declaration of rights of 
the several American constitutions. 



CHAPTER XXXI. 

PABLIAMENT. 



1. The supreme power in a government is the power to 
make laws. This power, in Great Britain, is vested in 
parliament. Parliament has stood in its present form for 
nearly six hundred years. In the United States, the 
power to make laws is vested in Congress. In the States, 
it is vested in the legislature. 

2. Parliament consists of three branches : 1. The king ; 
2. The House of Lords ; 3. The House of Commons. Con- 
gress may be considered as consisting of three branches : 
1. The President ; 2. The Senate ; 3. The House of Repre- 
sentatives. Legislatures are composed of three branches : 
1. The governor ; 2. The Senate ; 3. The House of Repre- 
Bcntatives. 

How did he define personal security? How did he define persona) 
liberty T What is imprisonment ? 

4. Into what are these rights incorporated ? 

1. Which is the supreme power in the government ? Whore vested in 
the government of Great Britain 1 How long has parliament stood in its 
present form ? Where is the supreme power vested in the government 
of the United States ? Where is it vested in the State governments ¥ 

2. Of what three branches does parliament consist Y Of what threo 
branches does Ckmgress conidst ? Of what three branches do the legis* 
lAtoies oonirist ? 
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3. The executive power of the government of Great 
Britain is vested in the king. The executive power in the 
government of the United States is vested in the presi- 
dent. The executive power in the government of the 
States is vested in the governor. 

4. In parliament, if the House of Lords refuse to pass 
a bill, it is lost. If the House of Commons refuse to pass 
it, it is lost If the king refuses to sign a bill, after it has 
passed both houses of parliament, it is lost. Each of the 
three branches has an absolute veto. In Congress, if the 
Senate refuse to pass a bill, it is lost. If the House of 
Representatives refuse to pass a bill, it is lost. If the 
president refuse to sign a bill, after it has passed both 
houses of Congress, it is lost, unless it can be passed by a 
vote of two-thirds /of the members of each house. The* 
Senate and House of Representatives have an absolute 
veto, and the president a conditional veto. In the State 
legislatures, if the Senate refuse to pass a bill, it is lost. 
K the House of Representatives refuse to pass the bill, it 
is lost. If the governor refuse to sign the bill, after it 
has passed both houses, it is lost, unless it can be passed 
by a vote of two-thirds of the members of each house, in 
most of the States. 

6. The House of Lords consists of two archbishops, 
twenty-four bishops, and all the peers of the realm. Hie 
titles of the peers are : 1. Dukes ; 2. Marquises ; 3 Earls ; 
4. Viscounts ; 5. Barons. The number of members of the 
House of Lords is not limited. Some of the peers are 

3. In whom is the executive power vested in the government of Great 
Britain ? In whom is the executive power vested in the government of 
the United States ? In whom is the executive power vested in the gov- 
ernments of the several States ? 

4. If either house in parliament &il to pass a hiU, or the king refuse to 
sign it, what is the effect ? What power has each of the three branches 
of parliament? If either house in Congress £eu1 to pass a Wi, or the 
President refuse to sign it, what is the effect? What power has each of 
the three branches of Congress ? If either house in the State legisla- 
ture fail to pass a bill, or the governor refuse to sign it. what is the 
efiect ? What power has each of the branches of the legislaturo ? 

5. Of what does the House of Lords consist? WhsX are the titles of 
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entitled to their seats in tUe House of Lords by descent; 
others by being created peers ; and others by election, as 
is the case with the sixteen peers who represent the Scotch 
nobility. Members of the House of Lords are members 
for life. The Senate of the United States is composed of 
two senators from each State, chosen by joint ballot of 
both houses of the legislature, who hold their office for six 
years. The senators in the State legislatures are elected 
by the direct vote of the electors. In some of the States 
senators hold theii* office for two years, and in others fur 
one year only. Members of the House of Commons are 
elected by the electors from the body of the people. 
They hold office until parliament is dissolved, which 
most occur at the end of seven yeai*s, and may occur at 
the will of the king, or within six mouths after his de- 
mise. Members of the House of Representatives in* Con- 
gress are elected by direct ballot of the electors, and hold 
their office for two years. Members of the House of Rep- 
resentatives in the leo^islature are elected bv direct ballot 
of the electors, and generally hold their office for one 
year. 

6. The crown is hereditary, and the king or queen hold 
their office for life. The presidency is elective, and the 
president holds his office for four years. The governor- 
ship is elective, and the governor holds his office for one, 
two, or three years, -according to the time limited in the 
State constitution. 

----- — ■ — _ -^ _ . 

the peers? What is the nnniber of members of the House of Lords? 
How entitled to seats in that house ? For what time do thoy hold their 
office ? Of what does the Senate of the United States consist ? How 
elected? For what time? How are senators in the State legislatures 
elected ? For what time do thej hold their office ? How are members of 
the House of Commons elected ? For what time do they hold their of- 
fice ? How aib members of the House of Representatiyes in Congress 
elected ? For what time do they hold their office ? How are members 
of the House of Representatives in the legislature elected? For what 
time do they hold their office? 

6. For what time do the king and queen hold their office ? For what 
time does the president of the United States hold his office ? For what 
time do the governors of tlio States hold their office ? 
7 5 
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CHAPTEE XXXII. 

ORGANIZATION OP LEGISLATIVE BODIES. 

1. The oflSccr who presides in tlie House of Lords in 
parliament, and manages the formalities of business, is the 
lord chancellor, or such other pci*son as shall be appointed 
by the king's commission. If the king make no appoint- 
ment, the House of Lords may elect a presiding officer. 
If he bo a lord, he may give his opinion or argue any 
question in that house. 

2. The officer who presides in the Senate of the United 
States is the vice-president, who is president of the Senate. 
In case of the absence of the vice-president from the Sen- 
ate, either supplying the place of the president, or for any 
other cause, the Senate elect one of their number to pre- 
side. The vice-president, when acting as president of the 
Senate, cannot give his opinion or argue any question in 
the Senate, nor vote, unless there is a tie ; and then he may 
give the casting vote. 

3. The officer who presides in the senates of the several 
States is the lieutenant-governor, who is president of the 
Senate. In case of the absence of the lieutenant-governor 
from the Senate, either supplying the place of the gov- 
ernor, or for any other cause, the Senate elect one of their 
number to preside. The lieutenant-governor, when acting 
as president of the Senate, cannot give his opinion or 
argue any question in the Senate, nor vote, unless there is 
a tie ; and then he may give the casting vote. 

1. Who prefddes in the House of Lords? If the king make no ai>- 
pointment ? If he be a lord, what rights has he ? 

2. Who presides in the Senate of the United States ? In case of hin 
absence, who presides ? When the vice-president acts as president of 
the Senate is he allowed to spcMik and vote ? 

3. Who presides in the Senate of the several States? What is ho 
then caUed V In his absence, who presides? Has the lieatenant-govem- 
or, when acting as president of the Senate, a right to speak and vote ? 
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4. TIio House of Commons in parliament choose their 
presiding officer, who is known as speaker of the house. 
This choice must be approved by the king. The speaker 
ef the House of Commons cannot give his opinion or argue 
any question in the house. 

6. The House of Representatives in Congress choose 
their presiding officer, who is known as speaker of the 
house. The speaker is elected from among the mem- 
bers of the house, and he can give his opinion or 
argue any question in the house. He is also entitled to 
vote. 

6. The House of Ecpresentatives in the several legis- 
latures choose their presiding officer, who is known as 
speaker of the house. The speaker is elected from among 
the members of the house, and he can give his opinion or 
argue any question in the house. He is also entitled to 
vote. 

7. As soon as both houses of Congress and of the legis- 
latures are fully organized by the choice of the several 
officers, messages are sent by each house to the other, and 
to the president or governor, informing him that they are 
organized and ready to proceed to business. The presi- 
dent of the United States then sends his message to both 
houses of Congress, and the governor sends his message to 
both houses of the legislature. The president does not 
appear in person before Congress, nor do the governors 
appear in person before the legislatures. The messages 
are read by the clerk of each house. At the opening of 



4. Who presides in the House of Commons in xmrUament ? By whom 
cboeen ? By whom must this choice be approved ? Can the speaker 

Te any question in the house ? 
Who presides in the House of Representatives in Congress ? Bj 
vliom elected? From what body? Is he allowed to speak and 
▼ote? 

6. Who preeAdes in the House of Representatives in the State leglsla- 
tettst By whom elected ? From what body ? Is he lUlowed to speak 
indvotQt 

7. When both houses are fhUy or&;anized, what is the next business? 
"liftt action do the president and &e governors then take? Does the 
Pnaideat appear in person before Confess ? Do the governors appear in 
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parliament, the king, or if a queen be at the head of the 
government, the queen appears before parliament and 
delivers a speech in person. 



CHAPTER XXXin. 

METHOD OF MAKING LAWS. 

1. The method of making laws is nearly the same in 
both houses of parliament, in both houses of Congres8,*and 
in both houses of the legislature. In parliament, the acts 
of the majority bind the whole. The same is tnie in most 
cases in Congress and in the State legislatures. There are, 
however, some exceptions. The constitution of the State 
of New York declares, that ." the assent of two-thirds of 
the members elected to each branch of the legislature shall 
be requisite to every bill appropriating the public moneys 
or property for local or private purposes." 

2. At the commencement of each session, each house 
adopts certain rules by which its proceedings are to be 
governed. Tliey determine the order of business, the 
order of debate, what standing committees shall be ap- 
pointed, etc. The presiding officer appoints the standing 
committees. 

3. Each house is required to keep a journal of its pro- 
ceedings, and from time to time to publish the same, ex- 
cept such parts as shall require secrecy. In order to 
— . . 

person before the legislatures ? By whom are the messages read ? Does 
the king or queen appear in person before parliament ? 

1. In what bodies is the method of making laws nearlj the same? In 
what body does the majority bind the whole ? Is this the case in other 
legislative bodies ? What special provision is contained in the oonstitn- 
tlonof New York? 

2. At the commencement of each session, what docs each house adopt ? 
Wliat do they determine ? Who appointa the standing committees 1 

8. What is each house required to keep? At the opening of the Senate 
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understand the process of legislation more fully, let ns 
notice the proceedings in the Senate of the State of New 
York on any day of the session. The president of the Sen- 
ate takes the chair, accompanied by some clergyman, at 
the hour to which the senate was adjourned, and rapping 
with the gavel says, "The Senate will now come to order." 
The clergyman then offers prayer. The journal of the 
preceding day is read by the clerk. The prewdcnt asks, 
"Are there any objections to the journal? If there are 
none, it stands approved." 

4. As soon as the journal is read and approved the 
president announces, "The next order of business is the 
presentation of petitions." Before any petition addressed 
to a legislative body can be received or read, a biief state- 
ment of the contents thereof must be indorsed thereon, 
with the name of the member presenting it. A senator 
(Mr. Stanton) rises in his place and says, " Mr. President, 

I present the petition of ." There are a number of 

small boys appointed by the Senate, called pages. One of 
these pages approaches the senator, receives the petition, 
and delivers it to the president of the Senate. The presi- 
dent on receiving the petition says, "The senator from the 

(25th) presents the petition of . It is referred to the 

committee on the judiciary." 

5. If a petition or remonstrance be presented m refer- 
ence to a matter already in the hands of some committee, 
it is referred to that committee. There are generally about 
thirty different standing committees, appointed to investi- 
gate the different subjects which may be referred to them. 

vbo takes the cbair ? By whom is he usuaUj accompanied ? How docs 
^ call the Senate to order ? What is done immediately after the Senate 
^ called to order ? What is the first order of business f What does the 
Pwaident then ask? 

4. What does the president then annoonoe? What must be indorsed 
^ every petition before it is presented? How is a petition introduced ? 
% whwn is tho petition conveyed to the president ? What does the 
Pf^ent announce to the Senate on receiving the petition ? 

5. If a petition or remonstrance be presenteid in reference to a matter 
already in the hands of a committee, to whom is it referred ? About how 
°^>ny standing committees are there in legislative bodies ? 
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• 

6. When all petitions and remonstrances have been pre- 
sented and referred, the president announces, ^' The next 
order of business is the reports of standing committees." 
A senator (Mr. Babcock) rises in his place and says, " Mr. 
President, the committee on the judiciary to which was 
referred the bill entitled, * An act to exempt from execu- 
tion the homestead of a householder having a family,' have 
had the same under consideration, have come to a favor- 
able conclusion thereon, and recommend its passage." The 
bill is then referred to the committee of the whole. When 
these committees have reported, the president announces, 
'^ The next order of business is reading messages from the 
executive." The clerk of the senate then proceeds to 

read: 

State of New York, Exbcutivb Department. 

Albany, March 18, 1850. 
To the Senate: 

I have this day approved and signed the bill entitled, "An act to 
authorize the Delaware Plankroad Conipanj to change the location of a 
portion of their road." Hamilton Fish. 

The clerk continues to read all other messages from the 
governor. The president then announces in their order, 
" Messages from the other house" — " Communications and 
reports from government oflScers," all of which are read 
by the clerk. 

7. The president then announces, "The next order of 
business is notices and introduction of bills." There are 
two ways in which bills may be introduced. A petition 
may be presented to the Senate and referred to a com- 
mittee, and the committee may report a bill. In such case 
a senator (Mr. Babcock) rises in his place and reports, 
that "the committee on the judiciary, to which was re- 
ferred the petition for that purpose, re])ort a bill entitled, 



C. What does the president next announce ? How is a report made ? 
To whom is the hill then referred? As soon as all the standing com- 
mittees who are ready have made their report, what does the president 
next announce ? By whom are messages from other bodies read? What 
message from the governor is given ? 

7. In how many ways may bills be introduced? What is the first? 
What report is made ? If the committee report adversely to the petition. 
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* An act to repeal certain parts of the Beyised Statutes, 
exempting the property of ministers of the. gospel from 
taxation.' " If the committee report adverse to the prayer 
of the petitioners, they attach to their report a resolution 
as follows : 

" Resolved^ That the prayer of the petitioners ought not 
to be granted." Tlie president then says, " The question is 
on agreeing to the report of the committee. Those in 
favor of the resolution will say, Aye. Those opposed. No. 
The resolution is adopted.'' 

A senator may give notice that he will, at an early day, 
ask leave to introduce a bill, which notice must state gen- 
erally the subject-matter of the bill. On the following, or 
any subsequent day, he may ask leave to introduce the 
bilL The question will be on granting leave. If leave be 
granted, the bill is introduced and read by its enacting 
clause and title. By nnaniipous consent, it may be imme- 
diately read a second time. If any sendtor objects to the 
second reading on that day, it cannot be read until the next 
day. As soon as it is read a second time, it is referred to 
one of the standing committees or to a special committee. 
When the committee make their report, it is referred to a 
committee of the whole. If the bill be reported from a 
committee on a petition referred to them, it is at once sent 
to the committee of the whole. 

8. At the proper time, when the bill comes up in its 
order, the president of the Senate leaves the chair, and 
calls one of the senators to preside, and the Senate goes 
into a committee of the whole on the bill. The bill is 
then read, section by section, and thoroughly discussed. 

what reeolntion is attached to the rejmrt? How docs the president pat 
the question of agreeing to the report ? What is the second mode of in- 
trodncsing a hill ? 'What most the notice state ? When maj the senator 
ask leave to introduce the bill? What will be the question to bo put to 
the Senate ? If leave be granted, what is done ? What part of it is n?ad ? 
When may it be read a second time ? After the second reading, to whom 
ifl it referred? When the committee make their report, to whom is it 
then referred? If the bill is reported by a committee, on a petition re- 
ferred to them, to whom is it referred ? 

a Who presides when the Senate are in committee of the whole? If 
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If the discussion of the wJiole bill cannot be completed at 
that • time, tlie committee, on motion, rise and report 
progress. Tlie chairman of the committee leaves the chair, 
which is resumed by the president, and the chairman of 
the committee of the whole reports to the Senate that 
" the committee of the whole have had under consideration 
the bill, entitled * An act to repeal certain parts of the Re- 
vised Statutes, exempting property of ministers of tlie 
gospel from taxation,' have made some progress thereon, 
and ask leave to sit again." The question on granting 
leave is then put to the Senate. But if the Senate, in 
committee of the whole, have completed the discussion of 
the bill, the chairman reports that '* the Senate have 

been in committee of the whole on the bill entitled , 

and after some time spent thereon, the committee have 
come to a favorable conclusion, and recommend its pas- 
sage (with amendments)." The amendments, which have 
been agreed to in committee of the whole, are again of- 
fered in the Senate. The president puts the question to 
the Senate, whether or not they will agree to the amend- 
ments ; and. if decided in the affirmative, the question 
then is on agreeing to tlie report of the committee of the 
whole as amended, and, if decided in the affinnative, it is 
" Ordered, That the bill be engrossed for a third read- 
mg." 

9. After the bill is engrossed by the clerk of the Senate, 
it goes into the hands of the committee on engrossed bills, 
who examine the same, and report it as correctly en- 



the discussion of the biU cannot be completed at one time, ^Imt action 
is taken ? When the committee of the whole rise, who takes the chair ? 
What report does the chairman of the committee of the whole make to 
tlic Senate ? What is the question then put to the Senate ? If the com- 
mittee of the whole have completed the discussion- of the bill, wluit 
report does the chairman make ? If amendments are adopted in com- 
mittee of the whole, what is to be done? What question does the 
president put to the Senate ? If the question is decided in the affirma- 
tive, what is the next question submitted 'i If this question is decided 
in the affirmative, what order is made ? 

0. After the biU is engrossed bj the clerk of the Senate, to what com- 
mittee does it go ? What report do Uiey make on it ? When is the 
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groeeed. It ib then ready for a third reading. When the 
third reading of bills is reached in the order of business, 
the bill is read a third time, and tlie question is put by 
the president, ^^ Shall the bill pass ? Senators, those in 
favor of the passage of the bill will, as their names are 
called, answer in the affirmative ; those opposed, in the 
negative. The clerk will proceed to call." The clerk 
then calls the names of the senators, and announces that 
"those who are understood to vote in the affirmative are 

," repeating all the names of those he has understood 

to vote in the affirmative. '^ Those understood to vote in 
the negative are ," repeating the names of all under- 
stood to vote in the negative. This gives each senator 
an opportunity of being correctly recorded. The names 
are entered on the journal in the affirmative or in the 
negative. It is then " Ordered, Tliat the clerk deliver 
said bill to the Assembly, and request theii* concurrence 
therein." 

10. The bill is then taken by the clerk to the Assembly, 
and delivered to the clerk or speaker of the Assembly. 
At the proper time in the order of business, the speaker 
announces: '^A message from the Senate has been re- 
ceived, requesting the concurrence of the Assembly to the 

bill entitled ." The bill is then read by its enacting 

clause and title a first time, and, -by unanimous consent, is 
immediately read a second time, and referred to the ai>' 
propriate committee. At the proper time in the order of 
business, one of the members of the committee report that 
" tlie committee to which was referred the Senate bill en- 
titled have had tlie said bill under consideration, and 

see no reason why the saTue should not be passed into a 
law." Or they may report that " they have come to the 



bUl read a tliird time ? Wliat question is put by the president ? What 
does the derk then do? What docs he announce? For what does this 
« give the senators an opportunity ? What order is then made ? 

10. What is done with the bill ? What does the speaker announce ? 
When? Wlmt action is then taken on the bill? To whom referred? 
When does the committee report? What report do the committco 

5» 
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conclusion that the same ought not to pass." In either 
case it is '^ Ordered, That the said bill be committed to 
a committee of the whole." 

Tlie bill, in its proper order, is taken up and discussed 
in committee of the whole, and reported to the House in 
nearly the same manner as in the Senate. It is then or- 
dered to a third reading. The bill is read and passed in 
nearly the same manner as in the Senate. K passed, it 
is " Ordered, That the clerk return the said bill to the 
Senate, and inform them that the Assembly have passed 
the same without amendments." 

If the bill has been amended in the Assembly, it is 
"Ordered, That the clerk return the said bill to the 
Senate, and inform them that the Assembly have passed 
the same with the amendments therewith delivered." 

The bill is then returned to the Senate with the amend- 
ments. It is announced in the Senate that " a message 
has been received from the Assembly, informing that they 

have passed the bill entitled ." It is then " Ordered, 

That the clerk deliver said bill to the governor." If the 
bill is returned from the Assembly with amendments, 
the amendments ai*e read in tlie Senate, and the president 
puts the question, whether the Senate will concur in the 
amendments of the Assembly ; and if the question is de- 
cided in the affirmative, it is " Ordered, That the clerk 
return said bill to the Assembly, with a message in- 
forming them that the Senate have concurred in the 
amendments thereto, and have amended the same accord- 
ingly." 

The bill as amended is returned to the Assembly, and 
the speaker, at the proper time, announces that " a mes- 

make ? To "what oommitteo does it then go ? How is it taken up and 
dispoBcd of in committco of tlio whole? How read and passed? If 
])a88ed, what order in entered? If the blU has been amended in the As- 
sembly, what is the order? \Vliat is then done with the bill? What 
annooncement is made in tlio Senate? What order is then made? 
If the bUl be returned from the Senate with amendments, what action 
is taken ? What question is put to the Senate ? If decided in the af- 
firmative, wliat order is made ? What is done with the biU as amended ? 
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sage has been received from the Senate, informing that 
they have eoncarred in the amendments of the Assembly 

to the bill entitled ." " Ordered, That said bill be 

returned to the Senate." When its return is announced 
in the Senate, it is '^ Ordered, That the clerk deliver said 
bill to the governor." The bill is then delivered to the 
governor ; and as soon as he examines the same, and ap- 
proves and signs it, he forwards a message to the Senate, 

as follows : 

State of Nbw York, Exbcutivb DEPARTMEiaT, 

ATiBAiTY, January 17, 1850. 
To THB Senate : 

I have this dkj approved and signed the biU entitled . 

Hamilton Fibh. 

The bill is then sent to the oflSce of the secretary of state, 
where it is deposited, and safely preserved. If the gov- 
ernor does not approve the bill, he sends it back to the 
house in which it originated, with his objections. 

11. In parliament, if the relief sought be of a private 
nature, a petition is first presented. That petition is re- 
ferred to a committee, who report thereon. Leave is then 
given to bring in a bill. If the relief sought be of a 
public nature, the bill is brought in without any petition. 
When a bill is brought in it is read a first time, and, at a 
convenient distance, a second time; and after each reading 
the speaker puts the question, whether the bill shall pro- 
ceed any further. After the second reading, if not suc- 
cessfully opposed, it is referred to a committee. If the 
bill be an important one, the House resolves itself into a 
committee of the whole. When in committee of the 
whole, the speaker leaves the chair, and a member is 
appointed chairman. After it has been discussed in com- 

TVhat annonnoement does the speaker make? What order is then 
entered ? When returned to the Senate, what order is made ? What 
is done with the bill ? What message does the governor return ? What 
is then done with the biU? If the governor does not approve of the biU, 
what is to be done ? 

11. If a bill in parliament be of a private nature, how is it introduced ? 
If the relief sought be of a public nature, how is the biU introduced ? 
What is done with the biU when brought in? After the second read- 
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mittec of the whole, the committee rise, and the chair- 
man reports the bill to the House with such amendments 
as the committee have made. 

12. The house then takes up the bill, and the question is 
put on every clause and amendment. It is then ordered 
to be engrossed. After it has been engrossed, it is read 
a third time, and the question put, " Shall the bill pass f^ 
If the bill is agreed to, the title is then settled. One of the 
members is then directed to carry the bill to the other 
house and desire their concurrence. When a bill is sent 
from the Housci of Commons to the House of Loi;ds, it is 
delivered to the speaker. If the House of Lords reject 
the bill, no more notice is taken of it. If it be agreed to 
by the House of Lords, a message is sent by two masters 
in chancery announcing that they have agreed to the 
same ; and the bill remains with the House of Lords, if 
they have made no amendments? If amendments are 
made by the House of Lords, the bill, with the amend- 
ments, is sent baick to the House of Commons for their 
concurrence. If the amendments are concurred in by the 
House of Commons, the bill is sent back to the House of 
Lords by one of the members, with a message to acquaint 
them therewith. If the bill originates in the House of 
Lords, the process is nearly the same. A bill becomes 
a law when it has received the royal assent. The royal 
assent may be given in person, or by letters-patent under 
his great seal, signed by his hand, and notified in his 
absence to both houses of parliament. When given in 
person, the king comes into the House of Lords, the 
House of Conimons is sent for, the titles of the bills are 

ing, what reference is mode ? If the bill be an important one, what is 
done ? What action is taken in committee of the whole ? 

12*. What action is then taken in the house ? After it has been en- 
grossed, what is done? By whom is it carried to the other house t To 
whom delivered ? If the House of Lords reject the bill ? If it be agreed 
to in the House of Lords? If amendments are made in the House of 
l^rds ? If the amendments are concurred in \>y the House of Commons ? 
If the bill originated in the House of Lords ? When does a bill become 
a law ? How is the royal assent given ? When given in person, where 
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read, and the king's answer is declared hj the clerk in 
Norman-French. If the king consent to a public bill, 
the clerk declares, Ze roy le veut (the king wills it). If the 
king consent to a private bill, the clerk declares, Soil fait 
comme il desire (bo it as it is desired). If the king re- 
fuse his assent, the clerk declares, Lc roy avisara (the 
king will advise upon it). 



«^- 



CHAPTER XXXiy. 

LEOISLATIYE JOURNALS. 

1. On the day prescribed by the constitution, members 
appear in their respective chambers. If the presiding 
officer has been elected or holds over, he takes the chair 
and calls the body to order. If there be no presiding 
officer, the clerk of the last house calls the members to 
order. The secretary of state then administers to the 
members the oath of office prescribed by the constitution. 
One of the members offers, and the house adopts, the fol* 
lowing resolution : 

"Besoived, That the house now proceed to choose a speaker; that the 
list of members be caUod, and that each, as his name is oilled, rise in his 
place and openlj nominate the person whom he desires for speaker." 

The member receiving the majority of the votes cast, 
as the list of members is called, is declared to be duly 
elected. Two members are appointed to conduct him to 
the chair. On being conducted to the chair, he delivers 
a short address. A clerk, sergeant-at-arins, doorkeeper, 

and in whose presence is it given ? By whom is the answer declared ? 
hi what language ¥ If the king consent to a public bill, what does the 
clerk declare t If he consent to a private bill, what does the clerk declare ? 
If the king refuses his assent, what does the derk declare ? 

1. When do members of legislative bodies appear in their respoctive 
chambera ? ' Bj whom are they caUed to order ? Who generally ad- 
ministGiB the oath of office? What is the usual mode of electing a 
speaker Y Who is declared elected 1 What is generally his first act on 
King conducted to the chair ? What other officers are elected t After 
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and assistant-doorkeepers are elected in the same way. 
Hie following resolutions are then offered and adopt^, 
and orders made : 

** Heidted, That a committee of two be appdnted bj the speaker to 
wait upon his exceUency the governor, and inform him that this house is 
organized and ready to proceed to business." 

** Ordered, That Mr. Monroe and Bfr. Tbwnsend be such committee." 

'* Besotvedy That a committee of two be appointed by the speaker to 
wait upon the honorable the Senate, and inform that body that the house 
is organized and ready to proceed to business." 

" Ordered, That Mr. Bradford and Mr. Graham be such committee." 

" Mr. Monroe, from the committee to wait upon the 
governor and inform him that the house is organized and 
ready to proceed to business, reported, that ' the com- 
mittee had discharged their duty ; and that his excellency 
was pleased to say that he would forthwith communicate 
with the house by message.' " 

The private secretary of the governor then enters the 
house and delivers to the speaker the message of the gov- 
ernor, which is read by the clerk of the house. At the 
conclusion of the reading of the message, the following 
resolution is generally adopted : 

''Resolved, That the message be committed to a committee of the 
whole house, and that ten times the usual number be printed for the use 
of the members of this house, and three hundred and fifty for the use of 
. his excellency the governor." 

" On motion, the house then adjourned." 
2. All proceedings in legislative bodies are entered in 
the journal, except when in committee of the whole. We 
will now journalize some of the proceedings described in 
the last chapter, in order that the reader may Bee the mode 
of recording such transactions. 

"State of New York, 
Senate Chambeb, m the Crrr of Aisant, 

Tuesday, March 18, 1850. 

"The Senate met pursuant to adjournment." 
*' Prayer by the Eev. Dr. Potter." 

aU the officers are chosen, what resolution is offered ? What order is 
made ? What report does the committee make ? By whom does the gov- 
ernor send his message to each house ? By whom is the message r^ ) 
What resolution is offered at the conclusion of the reading of the message ? 
2. What proceedings are entered in the journal ? How is the jounial 
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"The journal of yesterday was read and approved. 

"Mr.- Stanton presented the * petition of ,' which 

was referred to the committee on the judiciary. 

"Mr. Babcock, from the committee on the judiciary, to 
which was referred the bill entitled, ' An act to exempt 
from execution the homestead of a householder having a 
family,' reported the same for the consideration of the 
senate, which was committed to a committee of the whole. 

" A message was received from the governor in the 

words following : 

State of New York, EIslkcutivk Dkpartmkrt, 

Albai«t, March 18, 1850. 
To THE Sbetate: 

I have this day approved and signed the bill, entitled 'An act to 
authorize the Delaware Plankroad Company to change the location of a 
portion of their rood." Hamilton Fish. 

"Mr. Cross gave notice that he would at an early day 
ask leave to introduce * A bill to incorporate the Oswego 
Hospital.' 

" In pursuance of previous notice, Mr. Beekman asked 
for and obtained leave to introduce a bill entitled, 'An act 
to revise and condense into one, the several acts relating 
to the harbor-masters of the port of New York,' which 
was read the first time, and by unanimous consent was 
also read the the second time, and referred to the com- 
mittee on commerce and navigation. 

" On motion of Mr. Ugham, 

"Besdved, That the canal commissioners report to the senate what 
action has been had by them, in relation to the supply of water for the 
Erie Oanal, between Tonawanda and Montezuma. 

"The bill entitled, *An act to reorganize and regulate the 
common-schools and the board of education, in the city of 
Brooklyn,' was read a third time and passed, a majority of 
all the members elected to the Senate voting in favor there- 



of each day commenced? What is generally the first act ? What is the 
first order of business ? ^Hat record is made of the presentation of peti* 
tions and remonstrances ? What record is made of the reports of stand- 
ing committees? When a message is received from the g()vcmor, what 
record is made? What record is made of notices and introduction of 
"bLllBl What record is made of the introduction of resolutions ? What 
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of, and three-fifths of all the members elected to the Senate 
being present on the final passage thereof, as follows : (here 
follow the names of all the senators voting on the bill.) 

" Orderedy That the clerk deliver said bill to the As- 
sembly, and request their concurrence therein. 

"The Senate then resolved itself into a committee of 
the whole upon the bill entitled, * An act to repeal certain 
parts of the Revised Statutes exempting property of min- 
isters of tlie gospel from taxation,' and after some time 
spent thereon, Mr. Cook, from the said committee, re- 
ported in favor of the passage of the same with amend- 
ments, which report was agreed to, and said bill ordered 
to be engrossed for a third reading. 

" On motion of Mr. Carroll tlie Senate then adjourned 
until 10 o^clock to-morrow morning. " 



CHAPTER XXXV. 

REVISED STATUTES. 

1. Each State in the Union has consolidated and ar- 
ranged in appropriate chapters, titles, and sections the 
several statutes of the State. These statutes, thus ar- 
ranged, are known as the Revised Statutes of. the State. 
Changes may be made in these statutes by subsequent 
laws, and after many years the statutes may need a 
further revision. The Revised Statutes of some of the 
States are extended to more than two thousand pages, 
and of all the States to more than fifty thousand pages. 
It has already been seen that there is a great similarity 



record is made of tlie thi rd reading of bills ? What order is made^ What 
record is made of the discussion of bills in committee oi the whole ? 

1. How has each State arranged its statutes? What are these 
statutes thus arranged called ? Can any of the statutes be changed by 
subsequejit statutes ? How extensive are these statutes? Is there great 
similarity in the constitutions of the several States ? Is there any sim- 
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in the constitutions of the several States. It may here 
be remarked that there is as great similarity in the laws 
founded upon the constitutions, as in the constitutions 
themselves. There is also in many instances a striking 
resemblance between these statutes and the existing 
statutes in England. I shall, in the following pages, give 
^ full description of these statutes as the limits of this 
'^ort will admit. 

2. A minute description of every point, line, direction, 
and distance in the boundary of the State is minutely de- 
scribed in the Revised Statutes. Such description some- 
times extends through several pages. It is then declared 
that the sovereignty and jurisdiction of the State extends 
to all places within the boundaries thereof; but the extent 
of such jurisdiction, over places which have been ceded 
to the United States for forts, arsenals, dock-yards, light- 
houses, hospitals, etc., shall be qualified by the terms of 
fiocli cession. It is made the duty of the governor and of 
**1 the subordinate officers of the State, to maintain and 
fefend its sovereignty and jurisdiction. 

3. In Massachusetts, about forty places have been ceded 
t^ the United States for similar purposes to those above 
"^^utioned. In New York, about fifty places have been 
^^lied for like purposes. The cession of these places to the 
^'^iited States does not generally prevent the execution, 
^*^thin their boundaries, of any process, civil or criminal, 
^^der the authority of the State, except so far as such 
P^*ocess may aflfect the real or personal property of the 
United States therein. The boundaries of all these places 
^i*e minutely described. 

^^*^ty between the statutes of the several States ? What other body 
^ laws do they resemble, in many instances ? VSThat wiU be given in 
the following pages ? 

^. Wliat is first described in the statutes of most of the States ? What 
* then dcKdared? How is the sovereignty and jurisdiction of the State 
<^er places ceded to the United States qualified ? What is made the 
duty of the governor and aU subordinate officers of the State ? 

3. How many places are ceded to the United States in the State of 
Haaeachusetts ? How many in New York? What does the cession of 
these places not prevent ? 
8 



i 
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4. Tlie dirision of the State into counties, and a minute 
description of the boundaries of each county, is given. 
Tlie division of the counties into towns, with the bounda- 
ries of each town, is given. The boundaries of each city 
in the State, and the boundaries of each ward in each 
city, are given. Tlie State is also divided into senatorial, 
congressional, and judiciary districts, the boundaries of 
which are minutely described. In the State of New York 
the desc^ription of these divisions and boundaries occupies 
more than two hundred pages of the Revised Statutes. 

6. Tlie statutes, in most of the States, then describe the 
several officers in the State, with their qualifications and 
tenure of office. These officers are divided into thi-ee 
classes : 1. Legislative ; 2. Judicial ; 3. Executive. In 
the State of New York a fourth class is added, called 
administrative officers. No person is competent to hold 
a civil office under twenty-one years of age, nor unless he 
be a citizen of the State at the time of his election or ap- 
pointment. 



-^ 



CHAPTER XXXVI. 

MODE OF ELECTING STATE OFFICERS. 

1. TiiK statutes next describe the mode of electing pub- 
lic officers. The mode adopted in a majority of the States 
is as follows. Tlie secretary of state causes to be delivered 
to the sheriff, clerk, or county judge in each county, a 
notice iu writing specifying the officers to be chosen at the 
next regular election. He also causes the same to be pub- 

4. What boundaries are next described? What space does this de- 
scription occupy in the Revised Statutes of New York. 

5. What is next described ? Into what three classes are these officers 
divided ? "What fourth dass is added in the State of New York ? How 
old must a pejson be to hold office ? Where must he reside ? 

I. What do the statutes next describe? What mode is here given 1 
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lishcd in the State paper once in each week from the date 
thereof to the time of election. The sheriff, or other officer 
who receives the notice from the secretary of state, forth- 
with delivers a copy of snch notice to the supervisor or 
one of the assessors in each town or ward in his county. 
He also canses a copy of the notice to be published in all 
the public newspapers in the county. The supervisors, 
assessors, and town-clerk in the several towns, and the 
common council in cities, designate the places for holding 
the election. 

2. The inspectors of each election district meet at the 
time and place when and where the election is to be held, 
and organize themselves as a board. They appoint one of 
their number chairman, who administers the oath of office 
to the others, and one of the others administers tlie oath to 
the chairman. They then appoint a clerk, to whom the 
chairman administers the oath. When the poll is opened, 
proclamation thereof is made. The polls are usually 
opened at sunrise and close at sunset. 

3. The electors vote by ballot. The ballots are so 
folded as to conceal their contents. Each elector deliv- 
ers his ballot to one of the inspectors in presence of the 
board. K any person offering to vote is challenged by 
one of the inspectors, or by any elector wlio has voted at 
that poll, one of the inspectors tenders to him the follow- 
iDg preliminary oath : 

** Yoa do swear that you will folly and truly answer all such qnestionfl 
as ehall be put to you touching your place of residence and qualmcationa 
as an elector." 

One of the inspectors then questions the person offering 
to vote. If the challenge is not withdrawn, and the elector 

Who ^ves notice of the election? How? How does the sheriff give 
notice in his county ? Who determine the place of holding elections ? 

2. Where do the inspectors meet? What do they appoint ? How Is 
the oath of office administered? For what time are tne polls usually 
kept open ? 

3. How do the electors Toto ? How are the ballots folded ? To whom 
does each elector deliver his ballot ? By whom may any person ofibring 
to vote be challenged ? What oath is then tendered to him ? After tliis 
preliminaiy oath, what is done ? If the challenge is not withdrawn, wliat 
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ipsists on his right to vote, one of the inspectors adminis- 
ters to him the following oath : 



** You do swear that you have been a citizen of the United States fhr 
ten days, and are now of the a^ of twenty-one years ; that you have been 
an inhabitant of this State for one year next preceding this election, and 
for the last four months a resident of this county ; that you have been 
for thirty days next preceding this election a resident, and that you are 
now a resident, of this election district in which you offer to vote ; and that 
you have not made any bet or wager, and are not directly or indirectlj 
interested in any bet or wager depending upon the result of this election." 

If any person oflfering to vote refuses to take the above 
oath, his vote is rejected. 

4. Separate boxes are prepared and properly labelled. 
They are locked before opening the polls, and the key 
delivered to one of the inspectors. An opening is made 
sufficiently large to admit a single ballot, through which 
the ballots are inserted. A list of the persons voting is 
kept by the clerk, and a list of the ballots cast by each 
voter. As soon as the^oUs are closed, the inspectors pro- 
ceed to canvass the votes. The poll-list is examined and 
corrected. One of the boxes is opened , Jid the ballots 
therein counted, unexamined, except so far as to ascertain 
that each ballot is single. If two or more ballots are so 
folded together as to present the appearance of a single 
ballot, they are destroyed, if the whole number of ballots 
exceed the whole number of voters. If the wliole num- 
ber of ballots exceed the whole number of voters on the 
poll-list, the ballots are replaced in the box, and one of 
the inspectors draws out and destroys as many ballots un- 
opened as are equal to such excess. 

5. The inspectors then propeed to open and count the 
ballots. They make out a statement of the result, and at- 

oiher oath is administered ? K the person offering to vote refuses to .take 
the prescribed oath ? 

4. In what are the ballots deposited? How are the ballot-boxes made 
and secured ? What list is kept by the clerks ? As soon as the polls are 
closed, what do the inspectors proceed to do ? What is first examined t 
Are the ballots examined before they are counted ? K two ballots are 
folded together? If the whole number of ballots exceed the whole 
number of voters ? 

5. What is the next action of the inspectors ? What do they make 
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tach one ballot of each kind to the statement. They also 
attach snch ballots as thej deem defective. The state- 
ment is certified by the inspectors to be tme. A copy is 
filed in the office of the town or city. The original state- 
ment is delivered to the supervisors. 

6. The supervisors, or assessors, form a board of county 
canvassers. They meet at the office of the county clerk. 
The clerk of the county is the secretary of the board. 
They elect a chairman. The clerk administers the oath 
to the chairman, and the chairman administers the oath 
to the members of the board. A majority is sufficient to 
constitute a quorum. The original statements are pro- 
duced, and the board proceed to estimate the vote of the 
county, and make a statement thereof. The statement is 
delivered to, and deposited with, the county clerk. 

7. The county clerk records the statement of the board. 
He then prepares three certified copies. He deposits in 
the post-office one directed to the governor, one to the 
secretary of state, and one to the comptroller. Tlie county 
clerk prepares certified copies for persons declared elected 
in the county, and delivers one of such copies to each per- 
son so elected. He also transmits a list to the secretary 
of state. The secretary of state files the certified state- 
ment of the county clerks. He appoints a meeting of the 
State canvassers at his office. The secretary of state, 
comptroller, State engineer, attorney-general, and treas- 
urer are the State canvassers, three of whom are suffi- 
cient to form a quorum. 

8. The board, when convened, proceed to determine 



out ? What do thej attach to the statement? How certified ? Where 
is a copy filed ? What is done with the original statement ? 

6. Who form a board of county canvassers ? Where do they meet ? 
Who is the secretary of the board 1 By whom is the oath administered 1 
What number constitnte a quorom? What does the board proceed to 
make out ? To whom is it delivered ? 

7. By whom recorded ? What does the county clerk prepare ? To 
whom does he send certified copies ? What does the secretary of state 
filet What meeting does he appoint? Of whom does the board con- 
dst? 
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and declare what State officers have been duly' elected 
hj the greatest number of votes. Tiiej make a statement, 
and deliver the same to the secretary of state. The secre- 
tArj of state records such statement in his office. He 
transmits a certified copy to each person thereby declared 
elected. He also publishes the same in one or more news- 
papers in each senatorial district in the State. 

9. This is substantially the process of electing State, 
county, and town officers in the State of New York. This 
plan is adopted in most of the States. Some of the States 
have, however, adopted a plan slightly different. Each 
State has the right to adopt such plan as may appear to 
them to secure the unbiased expression of the will of the 
people. 



CHAPTER XXXVIL 

MODE OF ELECTING NATIONAL OFFICERS. 

1. Eepresentattves in Congress are elected in the sev- 
eral congressional districts in the same manner as State 
officers are elected. The election occurs once in two years, 
at the time of the general election. Senators in Congress 
arc elected by the joint ballot of both houses of the legis- 
lature. Each senator, so elected, holds his office for six 
years, unless elected to fill an unexpired term. 

2. In electing the president and vice-president of the 
United States, the electors do not vote directly for the 
candidates. Each State is entitled to the same number 

8. What action do the board t^e? To whom deU^ered? Bj whom 
iwx>rded ? To whom does he transmit certified copies ? 

9. Do aU the States adopt preciselj the same plan ? What right has 
each State? 

1. How are representatives to Congress elected in the several States? 
How often does such election occur? How are senators in Congress 
elected? 

2. Bo electors vote directly for proddent and vice-president ? To whai 
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of votes, in the choice of president and vice-president, as 
it is entitled to members in both houses of Congress. 
Each State nominates and elects this number of electors 
to vote for president and vice-president. The process of 
giving notice, voting, and making returns to the Stato 
canvassers is the same as in the choice of State officers. 

3. The secretary of state transmits to each elector a cer- 
tificate of his election. The electors meet at the capital 
of the Stato on the first Wednesday in December after 
the election. When assembled, they are known as the 
electoral college. They first fill all vacancies, then choose 
a president and secretary from their own number. The 
secretary of state then produces three lists of the names 
of the electors, under the signature of the governor, with 
the seal of the State affixed thereto, and delivers them 
to the chairman. The electors then proceed to vote by 
ballot for president and vice-president. They make dis- 
tinct lists of all peraons voted for as president and as vice- 
president, and the number of votes cast for each. They 
affix to this list a list of the electors received from the 
secretary of state. Tliey seal up the same, and certify 
thereon that lists of the votes of the State for president 
and vice-president are contained therein. The electors 
appoint a messenger to take charge of the same and de- 
liver it to the president of the Senate, at the seat of gov- 
ernment of the United States. A similar list is forwarded 
by mail to the president of the Senate, and another to die 
judge of the United States District Court, in the State. 

number of votes is each State entitled in the choice of president and 
▼iee-i»^dent ? Wliat does each Stato nominate and elect? What is 
the pfooess of giving notice, voting, and making returns ? 

3. What does the secretary of state transmit to sach elector? Wliea 
and where do the electors meet ? When assembled, by what name are 
they known ? What is their first action 1 WTiat lists does the secretary 
of state then prodncc ? Under what signature and seal ? How do the 
electors vote? What lists do they make? What do they affix to this 
liflt t How indorsed ? What indorsement is made thereon ? What do 
the electors then appoint ? For what purpose ? To whom is a similar 
liat forwarded by maU ? 
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CHAPTER XXXVIir. 

OFFICIAL DUTIES. 

1. All State and national officers are obliged to take 
an oath before entering upon the duties of their office. 
The President swears, "That he will faithfully execute 
the oflSce of President of the United States, and will, to 
the best of his ability, preserve, protect, and defend the 
Constitution of the United States." The State officers 
swear that they will support the Constitution of the 
United States, and the constitution of their own State, 
and faithfully discharge the duties of their office accord- 
ing to the best of their ability. 

2. The king or queen of England swears to govern the 
people of the kingdom of England, and the dominions 
thereto belonging, according to the statutes of parliament 
agreed on, and the laws and customs of the same ; that 
he will cause law and justice in mercy to be executed in 
all his judgments; that he will, to the utmost of his 
power, maintain the laws of God, the true profession of 
the gospel, and the Protestant reformed religion estab- 
lished by the law ; and that he will preserve unto the 
bishops and clergy of the realm, and to the churches 
committed to their charge, all such rights and privileges 
as by law do or shall appertain unto them or any of 
them. The oath of the king binds him-rl. To rule ac- 
cording to law ; 2. To execute judgment in mercy ; 3. To 
maintain the established religion. 

3. The president is commander-in-chief of the army 

1. What are all State and national officers required to do before enter- 
ing upon the duties of their office ? What oath does the president take ? 
Vvhat oath do governors take ? 

2. Wliat oath does the king take? To what three acts does the oath 
of the king bind him? 
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and navy of the United States. Governors are declared, 
in the State constitutions, to bo commanders-in-chief of 
the military and naval forces of the State. -The king is 
the generalissimo, or first in command, of the army and 
navy of the kingdom. He is regarded as the fountain 
of justice, and general conservator of the peace of the 
kingdom^ He establishes courts and appoints the judges 
thereof, who hold their office during good behavior. All 
proceedings of the courts are conducted in the name of 
the king. 

4. The United States judges are appointed by the pres- 
ident, and confirmed by the Senate. They hold their 
office during good behavior. United States courts are 
established and regulated by Congress. State courts are 
established and regulated by State legislatures. In most 
cases the State judges are elected by the people. In some 
States they are appointed by the governor, and confirmed 
by the Senate. Their term of office is generally limited 
to a definite number of years. The proceedings of the 
courts generally run in the name of the people of the 
State. 

5. " In every monarchical government," says Sir Wil- 
liam Blackstone, ^' it is necessary to distinguish the prince 
from his subjects, not only by the outward pomp and dec- 
oration of majesty, but also by ascribing to him certain 
qualities as inherent in his royal character distinct from 
and superior to those of any other individual in the na- 



8. What pofiitioii does tho president hold in the arm7 and navj of the 
United States? What military position do the goyomors hold b j the 
State oonsUtntions? What position does the kin^ hold in the army and 
nayy? How is he regarded in the administration of jostioe? What 
does he establish and appoint t How long do judges appointed bj the 
kin^ hold their office? In what name are the proceedings of the courts 
ocniaacted? 

4. In the United States goyemment, how are the judges appointed ? 
For what time ? By whom are United States Courts establisned ? By 
^hom are the State courts established and regulated ? How are the 
State judges appointed ? For what tinie ? In whose name arc the pro- 
oeedin^B of the courts conducted ? 

6. What does Sir William Blackstone say is necessary in every mon- 

6 
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tion. Tlio pliilosopliical mind considers the royal person 
merely as one man appointed by mutual consent to pre- 
side over many others. But the mass of mankind would 
become insolent and refractory, if they were taught to 
consider their prince as a man of no greater perfection 
than themselves. The laWj therefore^ ascribes to the king 
in his high political character, certain attributes qf a great 
and transcendent nature^ by which the people are led to 
consider hitn in the light of a superior being ; and to pay 
him that awful respkct which miay enable him, with 
greater ease, to carry on the business of government. 
The first of these attributes is sovereignty. The king's 
person is sacred, and no power on earth can try him in a 
criminal way, much less condemn and punish him.'* 
Bracton says: "The king is the minister of God on 
earth ; that every power is tender him^ and he is tinder no 
one but God. It is a maxim of law that the king can do 
no wrong. The law ascribes to the king absolute perfec- 
tion. The king is not only incapable of doing wrong^ but 
even of thinking wrong. Ho can never mean to do an 
improper act. In him is no folly or weakness. The law 
also ascribes to him absolute immortality. Tue kino 
NEVER DIES. Ilcury, Edward, George may die, but the 
king survives them all." 

6. The people of the United States have adopted the 
philosophic view. They regard their officers of govern- 
ment only as servants or agents authorized to perform 
certain duties, according to the laws of the State and 



fticbical goyomment ? How does the philoeophical mind view the rojal' 
person ? What instruction would render the mass of mankind insolent 
and refractory? Wliat does the law, therefore, ascribe to the king? 
How are the people led to consider the king ? What do thej pay him ? 
What is the first of these attributes? How is the king's person re- 
garded? Can he be tried and punished for any offence? What does 
&acton say of the king ? What power is under him ? What power is 
he under ? What does the law ascribe to the king ? . Of what is the 
king incapable ? What does the law ascribe to him ? I>oes the king 
die? 

6. What view have the people of the United States adopted ? How 
do they regard their oflicers of govemmont ? How are the great mass 
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nation. The gi*eat mass of the American citizens are 
taaght to consider them as men of no greater perfection 
than themselves. They are not regarded in the light of 
Bi^erior beings, nor is there any theory of law to inspire 
tliat ^^ awful respect^ Presidents can do wrong; gov- 
ernors can do wrong ; magistrates can do wrong. They 
are held accountable to the people for all their acts. 

7. The king has power to make treaties; to send and 
receive ambassadors ; to make peace and declare war ; to 
grant letters of marque and reprisal. These powers be- 
long to the national government in the United States, 
and the States have no authority in these matters. 

The king is the fountain of honor ; and honor and office 
are regarded as inseparable. In the United States, the 
people are the fountain of office ; and all titles of honor 
are abolished. 

The king is the arbiter of commerce, in — 1. Eegulating 
trade ; 2. Eeguluting weights and measures ; 3. Coining 
money. These powers, in the United States, are vested in 
Ck>ngress. They are uniform throughout the government. 
Most nations have regulated their standard of measures 
of length by comparison with parts of the human body. 
Henry I. commanded that the yard should be made of 
the exact length of his own arm ; and this became the 
standard of measure of length. The otiier measures were 
obtained by multiplying or dividing the standard yard. 
Gold and silver alone are a legal tender in England. The 
same law prevailed in the United States previous to the 
rebellion. 



of the American people taught to consider them? Are thej regarded 
superior beings? Is there an7 theory of hiw to inspire that "awful 
reaped V* To whom are aU the officers of goyemment held respon* 
Bible? 

7. What powers are mentioned as belonging to the king ? In whom 
are these powers vested in the United States ? Who is the fountain of 
office and honor in England ? Who in the United States ? In what is 
the king the arbiter of commerce ? In whcm are these powers vested in 
the United States ? How have most nations regulated their standard of 
measure ? What did Henry I. command ? How were the other meas- 
ures obtained ? What is made legal tender in England ? In the United 
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8. The king is the supreme head of the Clmrch in 
England. King James I. declared, " that as it is atheism 
and blasphemy to dispute what the Deity may do, so it is 
presumption and sedition in a subject to dispute what the 
king may do in the height of his power." In the State 
and national governments of the IJnited States, all con- 
nection of Church and State is expressly prohibited. 

9. The president can convene Congress, or the Senate 
alone, on extraordinary occasions. The governors of the 
several States can convene the State legislatures ; and the 
king has the same power in reference to parliament 
The vice-president, when acting as president, possesses 
all the powers of the president ; and the lieutenant-gov- 
ernors, when acting as governors, possess all the powers 
of the governors. The secretaries of state have the ^are 
of all books and papers deposited in their office. Comp- 
trollers and treasurers, or secretaries of the treasury, 
superintend the fiscal concerns of the State and nation, 
and manage the same in the manner required by law. 
The treasurer receives all moneys paid into the treasury. 
The attorney-general prosecutes and defends all civil 
suits in which the State or nation are a party. 

8. What position does the king hold in the Church ? What did King 
James L declare ? Is there anj connection between Chnrch and State in 
the Btate and national governments of the United States t 

9. When maj the president call an extra sosmon of Congress or of the 
Senate? What powers in this respect have the governors of States? 
What power has the king ? What powers bekmg to the vice-president 
when ne acts as president? What powers belong to lientenantrgover- 
nors when they act as governors ? Of what does the secretary of state 
have the care ? What do comptrollers and treasurers, or secretaries of 
the treaflurr, superintend? Wnat does the treasurer receive? What 
suits does the attorney general prosecute and defend ? 
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CHAPTER XXXIX. 

COUNTY AND TOWN OFFICERS. 

1. We have already seen that the States are divided 
into counties, and that the counties are divided into towns. 
Each county is a body corporate, and each town is a 
body corporate. In tlieir corporate capacity they may 
sue and be sued ; purchase and hold real or personal 
property for corporation purposes ; and use or dispose of 
corporate property in such manner as may be deemed 
conducive to the interests of its inhabitants. Towns hold 
town meetings, and select their town officers. County 
officers are also elected, — such as county treasurer, county 
clerk, sheriff, and district attorney. The county treasurer 
receives all moneys belonging to the county, and applies 
the same in a manner prescribed by law. The county 
clerk has the custody of the books and records of the 
county. The district attorney prosecutes, on behalf of 
tlie people, all criminal suits. 

2. The sheriffs of counties are invested with great 
powers. In England, three names are presented to the 
king by the judges, and the king selects one of the three, 
whom he appoints sheriff for four years. As keeper of 
the king's peace, he is the first man in the county, and 
superior in rank to any nobleman therein. 1. He may 
apprehend, and commit to prison, all persons who break 
the peace, or attempt to break it, and may bind any one 
in a recognizance to keep the peace. 2. He is bound, by 

1. How are States divided? What is eacli county and town? In 
their corporate capacity, what may they do? For wliat purpose do 
towns hold town meetings ? Wliat county officers are elected ? What 
does the county treasurer receive ? Of what has the county derk the 
custody ? What is the business of district attorneys ? 

2. How are sherifis selected in England ? For what time ? As keeper 
of the king's peace, what is their rank ? Whom may he apprehend and 
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virtue of his oflScc, to pursue and take all traitors, mur- 
derers, felons, and other criminals, and commit them to 
jail for safe custody. 3. He is bound to defend his county 
against any of the king's enemies ; and for this purpose, 
as well as for keeping the peace and pursuing felons, he 
may command all the people of his county to attend him ; 
and every pergon over fifteen years of age, and under the 
degree of a peer, is bound to obey under pain of fine and 
imprisonment. The sheriff executes all process issued to 
him from the courts. When an action is brought on for 
trial, he summons the jury. When the action has been 
tried, he carries into execution the judgment of the courL 
His duties in criminal actions are: 1. To arrest; 2. To 
commit to prison ; 3. To summon a jury ; 4. To execute 
the sentence of the court The sheriff's deputies may 
perform nearly all the duties of the sheriff. Most of 
these duties are exercised by sheriffs in the several conn* 
ties of the several States. 



^- 



CHAPTER XL. 

HARBIAQE. 

1. The institution of marriage may be regarded as the 
foundation of civil society. Families begin with mar- 
riage ; and hence arise the various relations of husband, 
wife, father, mother, children, brothers, sisters, and all the 

commit to prison? What is he boand to do b7 virtue of his office? 
Afi^ai^fit whom is he bound to defend his county? For this purpose^ 
whom may he command to attend him ? What is thepenalty for dia- 
obedience ? What process does the sheriff execute ? W hen an action 
is brought to trial, who summons the jury ? Wlio carries the judgment 
into execution ? What are his duties in criminal actions ? What dl^ 
ties may be performed by his deputies ? Wliere, except in England, are 
most of these duties performed by sheriffs ? 

1. How may the institution of marriage be regarded ? With what do 
families begin ? What relations arise from marriage ? What is the 
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Other degrees of kindred. Parental solicitade for the 
welfare of children, and the constant exercise of paternal 
advice and restraint, has greater influence in protecting 
the morals and securing the happiness of society, than all 
civil authority. 

2. Marriage, in England and in the American States, 
is declared to be a civil contract. The law treats it as it 
treats all other civil contracts, allowing it to be good and 
valid in all cases where the parties, at the time of mak- 
ing it, were competent, willing, and actually made such 
contract. The impediments to marriage by the Koman 
civil law were: Non-consent of parents; want of age; 
Want of citizenship ; natural defects of mind or body ; 
consanguinity ; affinity. The general rule for prohibition 
on account of consanguinity and affinity was: *'*' All sucli 
as are real parents and children to each other, or in the 
place of parents and children, are forbidden to marry to- 
gether." In the right line of parents and children, mar- 
I'iage was prohibited ad injmitum^ whether the relation 
of parent and child was derived from nature, or introduced 
by adoption. Marriage in the right line was forbidden 
on account of affinity, no less than consanguinity. This 
provision extended equally to freemen and to slaves. 
The statutes of New York declare that all marriages 
iDetwcen parents and children, including grand-parents 
HiiA grand-children of every degree, ascending and de- 
scending, and between brothers and sisters of the half- 
blood, as well as of the whole blood, are incestuous, and 
absolutely void. These are the only prohibitions on ac- 
count of consanguinity and affinity. The Code Napoleon 
lias adopted precisely the same extent of prohibition, as 

c^ffect of parental solicitade for the welfare of children, and the constant 
exercise of paternal advice and restraint ? 

2. Where is marriage declared to he a civil contract only ? How does 
'the law treat it ? When is it valid ? Wliat were the impediments to 
n.'irriage hj the Roman civil law? What was the general rule for 
l^irohihition on account of oonsan^nity and affinity ? To what extent 
l^hiUted in the ri^ht line ? What do the statutes of the State of New 
^ork declare as to tjue prohibition of marriage on account of consangnin- 
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forming the impassable line between lawful and incestu- 
ous marriages. In the twenty-second century of the 
history of the world, marriage between brothers and sistere 
of the half-blood was not prohibited. Abraham, the pa- 
triarch and founder of the Jewish nation, married his 
sister of the half-blood, as appears from the twelfth verse 
of the twentieth chapter of Genesis. When the Levitical 
law was given, these marriages were prohibited. 

3. In most of the United States, marriage between 
uncles and nieces, and aunts and nephews, is prohibited. 
This is in accordance with the Levitical law. It is not 
prohibited in all the States, as we have seen. From the 
time of the Emperor Claudius to that of Constaxitine, the 
marriage of a brother's daughter was allowed. In Massa- 
chusetts, Ohio, and several other States, marriage be- 
tween nearer of kin than first cousins is prohibited. 

4. Persons of unsound mind are incompetent to make 
a marriage contract. To constitute a valid marriage, ac- 
cording to the laws of England, it is necessary — 1 . That 
the parties be not within the prohibited degrees of con- 
sanguinity or affinity ; 2, That the male be of the age of 
fourteen, and the female of the «ge of twelve, with the 
consent of parents or guardians ; 3. Of the age of twenty- 
one years, without the consent of parents or guardians ; 
4. That the parties be of sound mind ; 6. That the parties 
be single ; 6. That they consent to the marriage ; 7. That 
the marriage be celebrated in pursuance of the publication 
of bans or license ; 8. Tliat the marriage be celebrated 
by one authorized to celebrate the same. Marriages 

ity ? What marriages are forbidden on account of consanguinity hj the 
Code Napoleon ? Wliat relative did Abraham marry 1 By what law of 
the Jews was such marriages prohibited ? 

8. What marriages are prohibited by 'the Levitical law? What is the 
rule in most of the States of the Union ? Are marriages of uncles and 
nieces prohibited in all the States? For what time were such marriages 
allowed by the Rgman government ? What is the rule of marriage as 
to consanguinitv in Massachusetts ? 

4. Wliat is the rule as to persons of imsound mind ? To constitute a 
valid marriage according to the laws of England, what is necessary ? 
Within what degree of consanguinity is marriage prohibited in £ng>^ 
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witliin the fourth degree of kindred are prohibited in 
England. In calculating degrees of kindred, thej begin 
at •the degree in which one stands from the common 
iocstor of both, and count back to the common ancestor, 
zoning one for each degree. They then descend on 
other line, counting one for each degree, until they 
Te at the degree of the second party. Brothers and 
Bisters stand in the second degree of kindred. Uncles and 
'iieces, and aunts and nephews, stand in the third degree. 
Oousins stand in the fourth degree of kindred, and are 
stllowed to marry in England. 

S. No marriage is valid without the free and voluntary 
consent of the parties. A marriage procured by force or 
^Va-ud is void. It is proper, in case such marriage occurs, 
tlia.t it should be declared null and void by a court having 
competent jurisdiction ; as also in the case of the marriage 
of -persons of unsound mind. By the common law of 
England, males of fourteen years of age, and females of 
t^-elve years of age, were capable of entering into a valid 
^aTriage contract, with the consent of parents or guard- 
ia-Tits. Marriage before that age is voidable, at the 
election of either party, on arriving at the age of consent. 
1q Massachusetts, males under twenty-one years of age, 
s^nd females under eighteen years of age, are not allowed 
to marry without the consent of their parents or guar- 
dians. Consent of parents or guardians was required at 
bII ages by the Eoman civil law, unless the children had 
been emancipated, or were out of the parent's power ; and 
if such consent from the father were wanting, the mar- 
riage was void. 



luid? How are degrees of kindred calculated? In what degree do 
linitlien and Bisters stand ? In what degree do aunts and nephews 
fltuid ? In what detaeo do cousins stand ? 

5. What is the effect, if the marriage be procured hj force or fraud ? 
^^^^ is proper in such case ? What is the legal age of consent by the 
oniinoQ law of England? Is a maniage Wore that age binding? 
What is the rule as to the age of consent in Massachusetts? Wlutt 
WM the rule as to the consent of parents or guardians by the Roman 
dfilUw? 

9 ' 6» 
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6. AH the States have prohibited second marriages 
during the lifetime of the former husband or wife, unless 
the marriage of such former husband or wife shall have 
been annulled or dissolved for some cause other than the 
wrong act of tlie party wishing to marry, or unless such 
former husband or wife shall have been sentenced to im- 
prisonment for life. The second marriage is void, and in 
most cases punished by imprisonment in the state-prison. 
In New York, if the husband or wife absent himself or 
herself for the space of five successive years, without be- 
ing known to the other to be living during that time, and 
the other shall marry, the marriage will be void only from 
the time its nullity shall be pronounced by the court, and 
there is no penalty for such marriage. Polygamy was 
formerly allowed among the Jews, and is now allowed 
among the Mohammedans and Mormons. 

7. The mode of celebrating a marriage differs very 
materially in the different States. In some of the States, 
it is required that all persons intending to be joined in 
marriage shall cause a notice of their intentions to be 
entered in the clerk's office of the town where each may 
respectively dwell, at least fourteen days before tlieir 
marriage. The clerk is required to publish such notice, 
either by posting in some public place in the town, four- 
teen days at least before the marriage or by making a 
public proclamation thereof at three public religious 
meetings in the town, not less than three days distance 
from each other. A certificate of publication is to be 
delivered by the clerk to the parties, which is to be de- 
livered to tlie minister or magistrate, in whose presence 

6. Wliat is the law in tlie several States as to second marriages? 
What is the penalty for bigamy or polygamy? At what time after 
the disappearance of husband or wife, without being known to be living, 
may the other many without Incurring the penalty? Where was 
polygjimy formerly allowed ? Where is it now allowed ? 

7. Is there a uniform mode of celebrating marriage in the several 
States ? What notice are persons intending to be joined in marriage 
leqiured to have entered with the town dcrk ? W hat notice does the 
clerk give? What is to be delivered by the clerk to the x^artieB? To 
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the marriage is to be celebrated, before he proceeds to 
solemnize the same. After the notice of intentions of 
marriage is entered with the clerk, if any person shall 
forbid the bans, and shall assign his reasons therefor in 
writing, and leave the same with the clerk, the clerk shall 
withhold the certificate, and submit the objections to the 
justices of the peace. The justices give notice to tlie 
persons who propose to be married, and, after a full heart 
ing, the justices decide upon the objections, and certify 
their decision to the clerk. If the objections are sufficient, 
the clerk withholds the certificate of publication of bans. 
Bat if the objections are unproved or insufficient, the 
clerk issues his certificate. If the decision is against the 
parties, they may appeal to the Court of Common Pleas, 
or to the Supreme Court, and their decision is final. A 
marriage may be solemnized by any magistrate within 
his jurisdiction, or minister of the gospel within his State. 
Heavy penalties are imposed for solemnizing any mar- 
riage without the certificate of the clerk, or for any person 
not authorized to solemnize a marriage. In many of the 
States, no publication of the bans is required. 

8. In a criminal action for bigamy, actual proof of mar- 
riage is required ; but in other cases, proof of marriage 
by the declaration of the parties, or continued cohabita- 
tion, or general reputation, is sufficient. 

wbom are the parties to deliver the certificate? If any person shall 
fiorbid the bans, and file his objections with the clerk, what action will 
the clerk take? What action do the justices then take ? To whom do 
thej letom their decision ? If the justices certify that the objections are 
▼alid and sufficient, what action does the derk take ? If ihej certify 
that they are inyalld or unproved, what action does he take ? If the do- 
dflion be against the parties, to what court may they appeal ? By whom 
may marriages be solemnized ? For what are heavy penalties imposed 
in some ofthe States ? Is publication of bans required in all the States ? 
8. In a criminal action for bigamy, what proof of marriage is required ? 
In other cases, what proof will be sufficient ? 



132 EPFECT OP MABBIAGK ITPON PBOPEBTT. 



CHAPTER XLI. 

EFFECT OF MARRIAGE UPON THE PROPERTY OF THE 

PARTIES. 

1. In reference to the eflFect produced by marriage upon 
the property of the parties, nearly all the States were 
governed by the common law of England until within a 
very few years. Most of the States are still governed by 
that law. The statute law repeals all the provisions of 
the common law which conflict with the statute. By the 
statute law of New York, passed in 1860, concerning '^the 
rights and liabilities of husband and wife," it is enacted 
that the property, both real and personal, which any 
married woman owns as her sole and separate property, 
or which may come to her by descent, devise, bequest, 
gift, or grant ; that which she acquires by her services, or 
business carried on for her separate account ; that which 
a woman married in this State owns at the time of her 
marriage, with the rents, issues, and profits thereof, shall, 
notwithstanding her marriage, remain her sole and sep- 
arate property, and may be used and invested in her own 
name, without any control of her husband, or liability for 
his debts, except those contracted for the support of her- 
self and her children. She may sell, assign, and transfer 
her separate personal property, and carry on any business 
on her separate account ; and her earnings are her sole 
and separate property, and may be invested in her own 



^ 

1. By what law were the States formerly governed in reference to the 
effect produced by marriage upon the property of the parties ? 13^ whftt 
law are most of the States stiU governed? What effect does the statute 
law have upon the common law ? What law was passed in New York 
in 1800? What property by that law remains the sole and separate 
prt)])crty of the wife, notwithstanding her marriage ? Is it liable for any 
oi the husband's debts ? What may she do with her separate personal 
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t 

name. She may also sell and convey her real property in 
the same manner as if she were unmarried. She may sue 
and be sued in all matters relating to her separate prop- 
erty in lier own name, and her contracts respecting the 
same do not affect or bind her husband. 

2. By the common law, the husband by marriage ac- 
quires an absolute title to all the personal property of the 
wife which she has in her possession at the time of the 
marriage. This property, by the marriage, becomes liis 
property, as completely as that which he has purchased 
with his money. In case of the death of the husband, 
this property goes to his executors or administrators. 
The husband is liable to pay all the debts of the wife con- 
tracted before marriage. The husband's liability to pay 
the debts of the wife does not depend alone upon the fact 
that he has received property from her. She is not only 
deprived of the disposal of her property, but she can 
Acquire none by her services. The husband has the right 
to take possession of all the personal property of the wife 
hown as chases in action. Chose is a French word, sig- 
nifying thing. A ehose in action is a right to recover a 
debt or damages which cannot be enforced without an 
^tion, as bonds, notes, contracts, damages. The husband 
^^y sue for and collect these choses in action, or dispose 
^f them at pleasure. When collected, the avails are his 
*t>solutely, although they remain in the hands of his 
^^torney. The husband may assign the choses in action' 
^ lis wife, and the assignment will be valid, if made for 
*^ "^^alnable consideration ; but he cannot devise them by 
*^^ last will and testament. If the husband die before 

P^^^erty ? Can she. seU her real estate ? In what name may she be sued 
~j^*'"^ference to her own property? Do her contracts in reference to her 
^^'^^"ate property affect or bind her hosband nndcr tliat statute ? 

^- By the common law, what effect is produced by marria^ upon the 
?^^^*oual property of the wife which she has in herpossession ? What 
?®^'^of the wife is the husband bound to jmy? Upon what does his 

"?■ '^^ty to pay her debts depend ? What right has the husband in her 

, *^**< tn actum ? What does the word dhme siffnij 



. v^,- . .. — «,,^ ..^*« wr..««, jignify ? WTiat is a cliose 

^ Ojction ? What may the husband do with liio choses in action belong- 
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the cboscs in action are collected or assigned, thej belong 
to the wife. 

3. K the husband survive the wife, he is the lawful ad- 
ministrator of the wife, and in that capacity may collect 
her cboscs in action and pay her debts ; and if there is a 
surplus, it belongs to him. The husband and wife may or 
may not be of kin. Of kin, means related by blood. By 
marriage, the husband becomes entitled to dispose of his 
wife's chaiteU real. The word chattels is generally ap- 
plied to personal property. Chattels real are such per- 
sonal property as issues out of some real property, as 
leases of lands. They may be taken by execution for his 
debts. At her death, they belong to him absolutely. 
The husband also acquires by marriage the right to re- 
ceive all the rents, issues, and profits of all lands and 
tenements which the wife has in fee-simple or for life 
during the coverture. This is a freehold estate Ir the 
husband. The title to the lands remains in the wife. On 
the death of the wife, during the life of the husband, the 
real estate of the wife descends to her heirs. The hus- 
band's interest therein ceases at her death, unless he had 
by his wife a child, born alive, which could have inherited 
the estate if it had been alive at the death of its mother. 
In such case, the husband is entitled to a freehold estate 
in such property during his life. This is called courtesy. 

4. Upon the death of the husband without leaving a 



ing to liis wife ? Can he devise them by last will and testament? If the 
husband die before the choses in action are coUected or assigned ? 

8. Who is the lawful administrator of the wife in case of her death ? 
If the husband, in the capacity of administrator, collects the choses in 
action of his deceased wife, what is to be done with the proceeds ? Are 
tho husband and wife necessarily of kin f What do the words of kin 
signify ? What effect is produced upon the chattels real of the wife by 
marriage ? To what is the word chattel goneraUy appUed ? What are 
cliattels real ? Can they be taken in execution for the debts of the hus- 
band ? What becomes of them at her death ? What right does the hns- 
band acquire in the lands and tenements which the wife has in fee- 
simple or for life ? In whom is the title ? At the death of the wife, 
during the lifetime of the husband, what becomes of her real estate t 
\\ hen does the husband's interest in the rents, issues, and profits cease? 
To what estate is the husband entitled by courtei^? 
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valid will, the wife is entitled to an estate for life of one- 
third part of the real estate of which the husband was 
fieizod during coverture. She is entitled to one-third of 
his personal property which remains after paying his 
debts, if he left descendants ; and to one-half if he left no 
descendants. The hnsband may bequeath all his per- 
Bonal estate; in which case the widow will receive 
nothing but her dower in the real estate. There is a 
species of personal property which the husband cannot 
beqneath. This is called her paraphernalia. This is of two 
kinds. The first consists of her beds and bedding, and 
clothing suitable to her condition in life. The second 
consists of her ornaments, such as jewels, bracelets, watch, 
laces, and the like. None of this paraphernalia can be 
bequeathed. The first class cannot be applied to the pay- 
ment of debts. The husband may take the second class 
fronj his wife, and dispose of them during the coverture. 
On his death, they vest in tlie wife, unless there shall not 
be sufScient personal property to pay the debts. Tliey 
can never be taken from the wife to pay legacies. Tlie 
husband cannot deprive the wife of the right of dower by 
will, or by any conveyance, unless she join with him in 
the conveyance. 

5. If the husband, by will, give property to his wife in 
lieu of dower, she is at liberty to elect such property or 
to demand her dower. Such legacy should be clearly ex- 
pressed to be in lieu of dower, or the widow may be en- 
titled to both legacy and dower. Tlie rule of the com- 
mon law is, tliat the widow shall be endowed with a life 
estate in one-third part of all the estate of inheritance of 



4. Upon the death of the husband without a valid will, to what estate 
is the wife entitled in the real property of her deceased husband ? To 
what part of the personal property is she entitled ? Can tlio liusband 
boqneath all his personal property? Is there any personal prop«.*rty 
which the husband cannot bequeath ? What is this called ? Of what 
two kinds does it consist ? Can the first class be applied to the payment 
of the deceased husband's debts ? Can the scconct class bo tu) applied ? 
Can the hnsband deprive the wife of the right of dower ? 

5. If the hnsbana, by wiU, give property to his wife in lieu of dower, 
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which her husband was seized during the covertnre. Let 
lis suppose that A. owns a farm of one hundred and 
thirty-five acres, which lie sells to B., and B. sells the 
same farm to C, and C. sells the same to D. Neither of 
the wives of A., B., or C. join in the deed. . A., B., and 
C. die. To what portion of the estate is each of the 
widows of A., B., and C. entitled? The widow of A. 
would clearly be endowed of one-third of the farm, which 
would be forty-five acres ; but B.'s widow is not to be en- 
dowed of one-third of the whole farm, for B. was never 
seized of the one-third of which A.'s widow was endowed ; 
but she is to be endowed of one-third of what remained 
(ninety acres) after deducting the dower of A.'s widow, 
which would be thirty acres. The same principle applies 
to the dower of C.'s widow. 

6. If personal property be given to the wife, and there 
is nothing to indicate the intention of the donor that it 
shall be applied to her separate use, by the common law, 
it goes absolutely to the husband. If a legacy should be 
given to the wife, and the husband should die before it is 
paid, it would go to the husband's executors. 

7. The husband is not only liable to pay the debts con- 
tracted by the wife before marriage, but he is also liable 
for her torts committed before marriage. The husband is 
liable for the torts of the wife committed after marriage. 
If they are committed by his order, or in his presence, he 
alone is liable. The law presumes that the tort was com- 
mitted by his .coercion. If the tort be committed in his 



what are her rights ? Of what is the widow endowed at common law ? 
If A. own a farm of one hundred and thirtv-fiye acres, and sell the same 
to B., and B. sell the same to C, and C. sell the same to D., and neither 
of the wives of A., B., nor C. convey her right of dower, and A., B-, and 
C. die, what is the estate in dower of the widows of A., B., and C, and 
what is the estate of D. ? 

6. If personal property be ffiven to the wife by wiU or otherwise, and 
there is nothing to indicate the intention of the donor that it shall be 
applied to her separate use, to whom does it go ? If a legacy be given 
to the wife, and the husband die before it is paid ? 

7. For what torts of the wife is the husband liable ? If committed by 
his order or in his presence ? If committed in his absence ? 
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absence, both are liable, and the wife must be joined in 
an action against the husband. 

8. The wife is in many cases exempt from punishment 
for offences against the law, if she committed these of- 
fences by the coercion of her husband. If committed in 
his presence, or if he approved or encouraged her, coercion 
is presumed. This presumption may, however, bo re- 
butted by the husband, and he may show that the offence 
was committed against his will. 

9. The husband is bound by such contracts of the wife 
as she has been accustomed to make, and he has been 
accustomed to ratify. His subsequent ratification of her 
contracts of that nature furnishes sufficient evidence that 
he had empowered her to make such contracts. He is 
bound by such contracts of his wife as, according to the 
usage of the country, wives are accustomed to make. If 
the wife purchase at sl store such articles as wives of her 
rank in life are accustomed to purchase^ the husband is 
bound to pay for them. The husband is bound by the 
contract of his wife for any article purchased by her 
which came to his use, and of which he voluntarily re- 
ceives the benefit. He is bound by her contracts for 
necessaries for herself, even when he refuses to provide 
them. If the husband should turn the wife out of doors, 
and forbid all persons to supply her with necessaries, he 
would be bound by her contracts for such necessaries. 

10. The husband must supply his wife with necessaries 
according to her rank in life. The husband may prohibit 
a particular person from trusting his wife ; but if his pro- 



8. In what cases is the wife exempt from pimishment for offbnces 
against the law ? 

9. By what contracts of the wife is the husband bound? What 
fomiBhes the evidence that he had empowered her to make such con- 
tracts ? What effect has the general usage of the country upon the con- 
tracts of the wife ? If the wife purchase at a store such articles as wives 
of her rank in life are accustomed to purchase? If the articles pur- 
chased come to the use of the husband? If she purchase necessary 
articles? If tiie husband should turn her out of doors, and forbid all 
persons to supply her with necessaries ? 

10 According to what must he supply her with necessaries ? May the 
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liibitions should become so extensive as to render it diffi- 
cult for her to procure necessaries, such prohibition would 
be of no avail. All debts due from husband to wife which 
may become payable during coverture are, at common 
law, annulled. It is a rule of the common law, that the- 
husband and wife cannot contract with each other during 
coverture. Tlie husband cannot convey real property to 
his wife by deed ; yet he can convey it to a third party, 
and that third party can immediately convey the property 
to the wife, and such a conveyance would be valid. When 
the wife possesses property which cannot belong to her 
husband, on her decease she may devise it by last will 
and testament, unless prohibited by the statutes of her 
particular State. There is a provision in the statutes of 
the State of New York which declares that a will is re- 
voked by a subsequent marriage. 

11. The wife, in respect to her separate property, may 
sue her husband. If a husband lend money, and take a 
mortgage to himself and wife, on his death the mortgage 
belongs to liis wife, and she is entitled to the money due 
thereon. In case of a conveyance to husband and wife, 
the survivor takes the whole. It is a general rule that 
the husband cannot be a witness for or against his wife, 
and the wife cannot be a witness for or against her hus- 
band. To this general rule there are exceptions. In 
criminal prosecutions, when the crime complained of was 
committed by one against the other, the injured party 
may be a witness against the other party. In criminal 



husband forbid persons from trusting his wife ? What effect is produced 
by marriage on the debts due to the husband from the wife ? CaA the 
husband and wife contract witli each other ? Can the husband convey 
real property directly to his wife? When may the wife make a wm? 
What effect is produced by marriage on a wiU previously made? 

11. Can the wife sue the husband? If the husband loan money, and 
take a mortgage to himself and wife, and die before it is paid ? If a con- 
veyance be made to liusband and wife ? What is the general rule as to 
husband and wife testifying as witnesses for or against each other ? Are 
there any exceptions to tliis rule? If one be charged with a crime com- 
mitted upon the other ? If one of them be charged with treason ? If the 
marriage was procured by force ? 
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prosecutions for treason they may be witnesses for or 
against each other. In case of a forcible marriage, the 
wife may be a witness against the husband, for sucli mar- 
riage is void. 

12. The husband may do any act in defence of the wife 
which the wife could do in her own defence. So may the 
wife do any thing in defence of her husband which her 
husband could do in his own defence. When an attempt 
18 made forcibly to ravish a woman, she may kill the rav- 
isfaer in defence of her chastity. Her husband has the 
same right, and in both it is justifiable homicide. When 
a man finds another in the act of adultery with his wife, 
he is not justified if he kill him. 

13. All well-regulated governments require the con- 
tract between the sexes to marry to be duly celebrated ; 
and until there has been a celebration of the marriage, 
there is not, in point of law, a husband possessed of any 
marital rights, or a wife who is entitled to the privileges 
of a wife. It is a mere civil contract, to be celebrated in 
such manner as the Legislature shall direct. By the pro- 
visions of the common law, marriage, although celebrated 
by a person not qualified by law, or in a manner for- 
bidden by law, is valid. The conduct of the person 
celebrating the marriage has rendered him liable to the 
penalties of the law ; but this is not a good reason for im- 
peaching the validity of the marriage. The provisions of 
the common law are in force, unless altered by the statute 
law of the State in which the parties reside. 

13. What ma J the husband do in defence of his wife, and the wife in 
defence of her husband ? 

13. What do aU weU-r^^lated govemmcnts require ? What does not 
exist until there has been a celebration of the marriage ? How is it to 
be celebrated? What is the effect if it be celebrated bj a person not 
authorized/or in a mymner forbidden by law? To what is such person 
liable ? Is this any reason for impeaching the validitj of the marriage ? 
Where are these provisions of the common law in force ? 
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CHAPTER XLIL . 

INFANTS. 

1. All persons under the age of twenty-one years are 
infants. The sex, at common law, makes no difference. A 
woman is, therefore, an infant until she has attained the 
age of twenty-one years. It is the duty of the parents to 
support their infant children. This duty is founded on 
the law of nature. Whoever has been the instrument of 
giving life to a being incapable of supporting itself, is 
bound to support such being during such incapacity. 
When such incapacity ceases, the obligation is at an end. 
To prevent uncertainty on this subject, the law has fixed 
the time of infancy or minority. It is, then, the absolute 
duty of the parent to maintain his child until he is twenty- 
one years of age. During the period of infancy, the 
parent can never discharge himself from his obligation to 
support the child, by showing that the child was able ta 
support himself ; but he may be discharged by showing 
his own inability to support the child. If the child is 
imable to maintain himself at the age of twenty-one and 
upwards, the parent is still liable for his support ; but the 
parent may discharge himself from all liability by show- 
that such child is able to support himself. 

2. It is also the duty of children to support their par- 
ents, if they are unable to support themselves. All chil- 



1. Who are infants? What is the duty ofparents to their infant 
children ? Upon what is this daty founded ? How long are -they bound 
to support their children? When their incapacity ceases? At what 
age does infancy cease ? How can the parent discharge himself from 
his obligation to support his infant child ? If the cliild is unable to sux>- 
port himself at the age Of twenty-one and upwards ? How may the 
parent discharge himself from all liability after the child is twenty-one ? 

2. When is it the duty of children to support their parents ? When a 
man marries a mfe having children, what obligations does he assume ? 
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dren, both male and female, are bound to support their 
parents if they have the ability. When a man marries 
a wife having children, the hnsband takes npon him dur- 
ing coverture the obligations belonging to the wife, li 
she were able to maintain her children when he married 
her, he is bound to maintain them ; but if she were not 
able, he is not bound. 

3. The parent has a right to govern his minor child, 
and to correct him. The exercise of this power must, in a 
great measure, be left to the discretion of the parent. The 
parent is bound to correct the child, so as to prevent him 
from becoming the victim of vicious habits. But he may 
chastise the child to such a degree as to render himse^ 
liable to an action. The child has rights which the law 
will protect. The true ground on which the question of 
excessive punishment rests is this : The parent should be 
considered as acting in a judicial capacity when he cor- 
rects his child, and should not be held liable for errors of 
judgment. Although the punishment should appear to a 
jury to be unreasonable, and exceeding the offence, yet if 
it should also appear that the parent acts conscientiously, 
and from motives of duty, no verdict ought to be found 
against him. But when the punishment, in their opinion, 
is unreasonable, and the parent acted with evil motives, 
the verdict should be against him. For error of judg- 
ment he ought to be excused, but for malice of heart he 
should not be shielded from the just claims of the child. 

4. Malice may be inferred from the circumstances at- 
tending the punishment. The instrument used, the time 
when, the place where, the temper exhibited at the time. 



8. What control has the parent oyer his minor children ? To what 
must this power in a great measure be lejft? AVhj is the parent bound 
to correct the child ? Can the parent chastise the child so severely as to 
render himself liable to an action ? In what amacity should the parent 
be considered as acting in correcting his child ? In an action against the 
parent for excessive punishment, when should the verdict of the jury be 
lor the parent, and when against him ? For what should he be excused ? 
For what should he not be shielded ? 

4. From what may malice be inferred ? What may be proved to show 
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may be proved, to show the motives which influenced the 
parent These rules are equally applicable to the cases of 
school teachers, or to any one acting in the place of a 
parent. 

5, Infants are not generally bound by their contracts. 
They are, however, in many instances, bound by their 
contracts for necessaries. The articles deemed necessaries 
are — food, necessary clothing, washing, medical attend- 
ance, and instruction. An infant is not bound by his 
contract for these articles, unless they are necessary for 
him in his peculiar circumstances, and cannot be furnished 
by his parent or guardian. When an infant lives with 
his parent, master, or guardian, and their care and pro- 
tection is duly exercised, the infant is not bound by his 
contract for necessaries. If the infant is beyond their 
protection, or it is not duly exercised, he is bound by such 
contract. If the infant lives with his parent, or lives 
abroad, and his parent supplies him. with necessaries, he 
is not bound by any contract he makes. 

6. If the infant be beyond the care and protection of 
the parent, or if that care and protection be withheld, as 
where the infant is not properly clothed to protect him 
from the inclemency of the weather, or is not allowed sufli- 
cient food, or the food is of a bad quality, and these 
articles are furnished, the infant is bound to pay for them, 
or the parent may be compelled to pay for them. It was 
the duty of the parent to furnish such articles for his 
child ; and if he did not, and they were furnished by an- 
other, the parent received the benefit. The articles fur- 



the motives which influenced the parent? To what other persona are 
these rules applicable ? 

5. Are infants generally bound on their contracts? On what contracts 
are they in many instances bound ? What articles are deemed necee- 
sarieslf When is he not bound on his contracts for these artidee? 
When is he bound ? When is the in&nt not bound by any contract he 
makes? 

6. When may the infant or the parent be compeUed to pay for nece0> 
saries furnished to the infant ? Wliat was the duty of the parent ? If 
provided by another, who received the b^iefit ? To whose use, in view 
of the law, are these articles furnished ? What does the law imply ? 
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nifihed to the infant, in view of thelaw^ came to the parent's 
nse, and the law implies a promise from the parent to pay 
for the same. 

7. The infant is bound only for the value of the articles 
to him, and not^to the extent of his contract. K an in- 
fant purchase cloth, proper for him in all respects, the 
ordinary price of which is two dollars, and agree to give 
three for it, he will be liable only for the ordinary price. 
If the infant purchase clothing improper for his rank in 
society, and agree to pay no more than the actual value, 
he would be bound to pay no more than for clothing suit- 
able for. him. An infant is not bound for borrowed money, 
unless it is actually expended in necessaries. The infant 
is not bound by any contract, the consideration of which 
cannot, by the rules of law, be inquired into, even when 
given for necessaries. The infant is not bound by his con- 
tract for any other necessaries than those heretofore men- 
tioned. If the infant be a farmer, and he should purchase 
a yoke of oxen, although necessary to carry on his farm, 
yet he would not be bound by such contract. If a male 
infant marry, he is liable for necessaries for his wife and 
his children. He is also, at common law, liable for the 
debts of his wife which existed at the time of marriage. 

8. An infant may make a valid marriage contract at 
such age as may be fixed by statute. If the common law 
is to govern, a male infant at fourteen and a female at 
twelve may make such contract. An infant may make a 
will of personal property at such age as may be fixed by 



7. To what extent is the infant boand for articles furnished to him ? 
If the in£Buit agree to pay three dolliurs per jard for cloth suitable for 
him in aU respects, the ordinary price of wmch is only two dollars, for 
what price will he be liable ? If tne infant purchase clothing improper 
for his rank, and agree to pay no more than the actual Talue, what only 
would he be bound to "pay ? When is an infi&nt bound on his contract 
for borrowed money ? 0>n what contracts for necessaries is the infant not 
bound Y For what necessaries only is the InfiEuit bound? If the infant 
be a fanner, and purchase a yoke of oxen ? If a male infant marry, for 
what is he liable ? 

8. When may an infant make a valid marriage contiact? What is 
the time fixed by common law ? When may an infant make a will of 
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statute. If the civil law governs, at seventeen they may 
make a will of personal property. An infant, being a 
joint tenant, may make partition. An infant mortgagee 
may satisfy a mortgage, upon its being paid. An infant 
may set off the widow's dower. An infant trustee may 
give a discharge for money paid. At common law, a fe- 
male may be betrothed or given in marriage at the age of 
seven. At nine, she is entitled to dower. At twelve, she 
may consent or disagree to marriage. At seventeen, she 
may act as executrix. At twelve, she may elect a guardian. 
K an infant make a will at the age prescribed by statute, 
and in his will direct that his debts for other things than 
necessaries shall be paid, his executor is a trustee for the 
payment of such debts. These debts so directed to be 
paid are considered as legacies to his creditors. 

9. If an infant make a contract, and promise to fulfil it 
after he arrives at full age, he is bound by his promise. 
A suit is brought against him on the original contract, 
and if he put in a plea of infancy, the force of this plea 
is avoided by setting up the new promise. If the original 
contract were void, no new promise will render it valid. 
The lawful contracts of infants are voidable, but not ab- 
solutely void. . No person but the infant himself can take 
advantage of the privileges of his infancy. If the infant 
after he becomes of age promise to pay one-half of the 
debt, he is bound only to the extent of his promise. In 
contracts between infants and adults, if the contract be 
void, neither party is bound by it, but if it be voidable 

personal property? What is the time fixed, if the civil law goveniB? 
If the infant be a joint tenant? If he be a mortgagee? If a widow is 
entitled to dower out of his estate ? If he be a trustee ? At What age 
at common law may a female be betrothed ? At what age is she entitled 
to dower ? At what age may she dissent or consent to marriage ? At 
what age may she select a guardian ? At what age may she act aa ex- 
ecutrix Y If an infant make a will, and direct that his debts shaU be 
paid ? How are these debts considered ? 

9. If an infant make a new promise to pay a debt after he arrives at 
full age ? How is the suit brought on such a contract ? If the original 
contract were void ? Are the lawful contracts of infants absolutely void ? 
Who only can take advantage of the infwifs privilege to avoid liis con- 
tract ? If the infant, after he becomes of age, promise to pay a part of 
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only on the part of the infant, the adult is bound by it, 
unlees the infant choose to avoid it. 

10. When infants are. of such tender age that they can 
have no regular exercise of will, they cannot commit any 
erime. Infants who have not arrived at the age of seven 
y^e&rs cannot be punished as criminals. They are pre- 
saixied, in contemplation of law, to be incapable of re- 
solving to commit crime. ^ When they have arrived at the 
Ag^e of fourteen, they are presumed to be as capable of 
coiz^rnitting crimes as adults. The period between these 
&S08 is an uncertain period. The presumption is in favor 
of the infant, and the burden of proof rests with tlio 
pi'osecution. When an infant has committed a tort, he is 
li^l>le in a civil action at any age. A tart is an injury to 
P^^'son or property. In such case the intention is not re- 
g^txJed. A person of unsound mind is as liable to make 
conapensation for damages as a person of sound mind. 

n.. Children are legitimate or illegitimate. Marriage 
i» ooxisidered by all civilized nations as the only source of 
^^^itimacy. The qualities of husband and wife must be 
PpBa^fised by the parents, to make the offspring legitimate. 
f ho marriage must also be lawful ; for if it is void ab in- 
^ *^> ^ where a former marriage still exists, the children 
are illegitimate. Marriage and cohabitation of parents 
^**is^a a conclusive presumption of legitimacy; and this 
P*^sxiinptioA can only be rebutted by showing circum- 
^ ^^oes which render it impossible that the husband should 

^^*^^^^lit? If A contract between an infant and an adult bo void? If 

j^i^hleonly? 
pp^*- What infiuits cannot commit crime? Before what age are they 
{j^^r^^aed to be incapable of committiDg crime? At what age are 
po^TlPvcBamed to be as capable of committing crime as adults ? What 
{^B^^*^ is an Tinoartain period ? In whose favor Is the presumption of 
paKi ^ whom is the burden of proof to show that the infant is car 
tot^^ lietween seven and fourteen ? When an inf&nt has committed a 
p^IlT What is a tortf Is the intention regarded in such case ? Is a 



1^. -« of unsound mind liable for a tort ? 

oi^« ^ - Into what two dasses does the law divide children ? What is ^ho 

ui^ ^OTUoe of Intimacy ? What qualities must the parents possess to 

^^^^^ the child Intimate ? If the marriage was void ab initio f What 

^^^* a conduflive presumption of legitimacy ? How only can this pro- 

10 7 
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be the father, as impotencj and the like. A legitimate 
child is one born in lawful wedlock, or within forty weeka 
after the marriage has been dissolved by the death of the 
husband. An illegitimate child is one not bom in lawful 
wedlock, or within forty weeks after the marriage has 
been dissolved by the death of the husband. A child 
may be born in lawful wedlock and yet be illegitimate; 
as when the husband has been absent from his family for 
more than forty weeks before the birth of the child, or 
any other circumstance which would render it impossible 
for the husband to become the father. If the widow 
marries immediately after the death of her husband, and 
has a child born so that by the period of gestation it 
might be the child of either husband, evidence may be 
produced to show which of them was probably the father. 
12. An illegitimate child cannot inherit, at common 
law. He is said to be Jilius nuUiicSy and to have no in- 
heritable blood. The law is the same where the father 
acknowledges him to be his son, or intermarries with the 
mother, after the birth of the child. By the statutes of 
New York, the illegitimate child may inherit from its 
mother, but not from the father ; and the mother may in- 
herit from the child, but not the father. By the civil code 
of Louisiana, a child born out of lawful wedlock (ex- 
cept he be born of incestuous or adulterous connections) 
may be legitimated by the subsequent marriage of the 
father and mother, and a legal acknowledgment of him 
for their child. A subsequent marriage in many of the 
other States legitimates the child born before marriage. 



sumption be rebatted? How is a legitimate child defined ? Who are 
illegitimate? What children bom in lawful wedlock are ille^timatel 
If a widow marry immediately after the death of her husband, and have 
a child bom so that, by the period of gestation, it might be the child of 
either husband ? 

13. Can an illegitimate child inherit, at common law ? What is he 
said to be ? If the father acknowledges him to be his son, or afterwards 
intermarries with the mother ? What is the statute law on this sub}^^ 
in New York ? What is provided in the civil code of Louisiana ? What 
is ^c effect of a subsequent marriage in many of the States? 
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13. The infant can acquire property independent of his 
father in any way, except by his services. The father is 
^qtitled to the services of the infant, and to all that snch 
child earns by his labor. He has the same right in this 
aspect that the master has to the services of his appren- 
tice. The father is entitled to an action for loss of ser- 
^ces when his minor child has been enticed away, or 
"when he has been beaten. The father is entitled to an 
action for loss of services when his daughter, being a 
:3ninor, has been allured from virtue. The loss of services 
is not the rule of damages in this case. The real ground 
ibr damages is the disgrace to the family. Often when 
the least service is performed, the highest damages are 
^ven. It is wholly immaterial whether the daughter be 
a minor or not, if she live with her father. In case of a 
minor, it is immaterial whether she live with her father or 
oiot. If she be at school abroad, she is his servant. He 
lias a right to her services, and can recall her when he 
J>lea8e8. When the father is deceased, this action may be 
maintained by the motiier, or by any one who stands tVi 
2oco parentis. Mothers, during coverture, exercise au- 
thority over their children, but in a legal point of view 
they are considered as the agents of their husbands. 
After the death of the husband they have authority. 

14. An infant before its birth is considered, in many 
instances, as in being, as much so as one that is born. A 
child bom after the death of the father is entitled to a 
distributive share of the father's estate, as much as one 
who was bom before his death. When waste is being 

^ 18. How can an infant acquire property ? To what is the &ther en- 
titled ? If a minor child has been enticed away from home or beaten, to 
'what is the fifitther entitled 7 To what action is the father entitled if his 
^nghter is allared from the path of virtue? What is the real ground 
te damaflpes? Is it necessary that the daughter be a minor if she 
live vrith her &ther as Ids servant t In case she is a minor, is it neces- 
9UJ for her to live with her father to nve him this rifi;ht of action ? If 
the daughter be at sdioolt If the £Either is deceased, in whom is this 
Mght of action ? How are mothers considered in exercising authority 

«ver their chUdren ? 
14. When is an in&nt considered as in being? To what is a child 
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committod upon an estate of a child before its birth, the 
court of chanceiy will grant an ii^unction on a bill filed 
in favor of such infant. 



CHAPTER XTiTTT. 



SUPPORT OP THE POOR. 



1. The father, mother, or children (if of sufficient abil- 
ity) of any poor person who is unable to work to maintain 
himself, are obliged, at their own charge, to maintain 
such poor person, in most of the States. Every poor per- 
son who is unable to work to maintain himself must be 
maintained by the town or county in which he may be, 
if he have no father, mother, or children of sufficient 
ability to support him. If he has not gained a settlement 
in the county in which he has become poor or sick, he 
must be supported at the expense of the county. 

2. The laws of England and of the several States are 
similar in most points in reference to gaining a settlement 
in any town or county. Proof of the place of birth is 
prima facie proof of settlement. All legitimate children 
are settled in the town or county in which their parents 
reside, until they get a settlement for themselves. Wheji 
a woman marries a man settled in another town, her set- 



bom after tlie death of his father entitled ? If waste is committed upon 
an estate of a child before its birth ? 

1. If a poor person who is unable to work to maintain himself has a 
lather, mother, or child of suffident ability to support him, what are 
they obliged to do ? If such poor person have no such father, mother, 
or child, by whom is he to be supported? If he has not gained a resi- 
dence in any town in the county, by whom is he to be supported ? 

2. What laws are similar in mostpoints in reference to gaining a set- 
tlement in any town or county ? What is prima fade proof of settle- 
ment ? Where are all Intimate children settled, until they get a settle- 
ment of their own ? Wnen a woman marries a man settled in another 
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tlement is changed to that of her husband. In New York, 
any person pf full age is a resident and inhabitant of any 
town where he has resided one year, and the members of 
his family who have not gained a separate settlement are 
deemed settled in such town. 

8. A minor may gain a settlement — 1. By being mar- 
ried) if a female, and living for one year with her hus- 
band ; in which case, the settlement of the husband de- 
termines that of the wife ; 2. K a male, by being married, 
and residing for one year separate from the family of his 
father ; 3. By being bound as an apprentice, and serving 
one year by virtue of such indentures; 4. By being 
hired, and actually serving for one year for wages to be 
paid to such minor. A woman of full age, by marrying, 
acquires the settlement of her husband Until a poor 
person gains a settlement in his own right, his settlement 
is that of his father and mother. No child born while 
the mother is a county pauper can gain a settlement by 
reason of the place of his birth. 

4. The following classes of persons are deemed va- 
grants : 1. All idle persons not having any visible means 
of support, who live without employment; 2. All per- 
sons wandering abroad, and lodging in beer-houses, ont- 
honses, market-places, sheds, or barns, or in the open air, 
and not giving a good account of themselves ; 3. All per- 
sons wandering abroad and begging, or who place them- 
selves in the streets or other public places to beg. It is 
made th» duty of every constable or other peace-officer, 
whenever required by any person, to carry such vagrant 
before a justice of the peace, for the purpose of examina- 

town, what beoomes lier setUeinent? How does a person of fuU age be- 
come a leddent of any town in the State of New York ? What is the 
residenoe of the members of his family ? 

8. In what way may a minor gain a settlement, if a female? If a 
male? If an apprentice? What settlement does a woman of full age 
aoqoire by marriage? What is the settlement of a person until he ao- 
qnires one of his own ? If a child is bom while his mother is a county 
pauper? 

4. What classes of persons are deemed vagrants? What is made the 
dn^ of every constable or o^er peace-officer ? If the justice is satisfied 
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tioD. If the justice is satisfied by the confession of the 
offender, or bj competent testiinonj, that he is a vagrant^ 
the justice maj commit him to the almshouse or poor- 
house for a period not exceeding six months, or to the 
house of correction or common jail not exceeding sixty 
days ; there to be kept on bread and water only, not ex- 
ceeding one-half the time for which he is committed. 
This law is nearly the same in each State. 



CHAPTER XLIV. 

GUARDIANS OF INFANTS. 

1. A GUABDiAK is a persou appointed by law to take 
charge of the person and property of an infant. The in- 
fant is in this case called a ward. The reciprocal powers 
and duties of guardian and ward are the same, pro tern- 
parej as that of parent and child. The guardian stands in 
the place of the parent. In some cases, the parent him- 
self becomes the guardian of the child. K an estate be 
left to an infant, the father becomes the guardian of the 
infant, to take charge of the estate. He is required to 
render an account to the child for the profits. 

2. By the statutes of the State of New York, it is pro- 
Tided that when an estate in lands becomes vested in an 
infant, the guardianship of the infant, with the rights, 
powers, and duties of a guardian in socage^ shall belong — 
1. To the father of the infant; 2. If there be no father, 

by the confossion of the offender, or by competent testimony, that sach 
person is a vagrant, what action may he take ? 

1. Define a guardian t What is the infant in this case caUed ? What 
do the reciprocal duties of guaidian and ward resemble? In whose 
place does the guardian stand? Does the parent ever become the guar- 
dian of the child ? For what purpose ¥ To whom must he account ? 

2. When an estate in lands becomes vested in an infiomt, who becomes 
his guaidian by the statutes of the State of New York ? Between rela> 
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^ftiien to the mother; 3. If there be no father or mothci, 
"^hen to the nearest and oldest relative of full age, not 
^S>eing under anj legal disability ; 4. Between relatives of 
"She same degree of consangninitj, males shall be pre- 
AU statutory provisions relative to gnardians in 
are deemed to apply to such guardians. The 
ights and authority of every such guardian are super- 
sseded in all cases where a testamentary or other guardian 
^all have been appointed. 

3. The father is the natural guardian of the child ; and 
^t his death, the mother. This guardianship extends only 
to the person of the infant, and continues till ho has 
acquired the age of twenty-one years. A guardian in 
socage has the custody of the infant's property, as well as 
his person. This guardianship continues till the infant 
is fourteen years of age. The infant is then supposed to 
have sufficient discretion to choose his own guardian. In 
England, by statute, the father may dispose of the custc^dy 
of his minor child by will or by deed, till such child 
attains the age of twenty-one years. If such guardian be 
appointed by the will of the father, he is called a testa- 
mentary guardian. If appointed by deed, he is called a 
guardian by statute. This is the law in most of the 
States. The guardian so appointed has the care of the 
ward and the management of his estate. 

4. The court of chancery, or the Supremo Court pos- 
sessing chancery jurisdiction, may bo regarded as the 
guardian in chief, having control over the persons and 



tiTOB of the nme degree of oonsangaiuity, whicli is preferred? What 
profiflioiifl are deemed to apply to such gtuirdians ? 

8. Who \b the natural guardian of the child? To what does this 
guardianship extend? What custody has the guardian in socage f To 
what time does this guardianship extend ? What power then belongs to 
the infijit? How may the father dispose of the guardianship of the 
child in England ? To what age ? If such guardian is appointed by the 
win of the fikther, what is he called? If appointed by deed? Is this 
the law in the States? What care and control does such guardian 
exeidse? 

4. What court may be receded as ^ardian-in-cbief of the persona 
ind pK^iertjaf infants? What guarmans will the court remove fur 
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property of infants. The court will remove gaardians ap- 
pointed by their authority, and also statutory and testa- 
mentary guardians, whenever sufficient cause can be 
shown. Guardianship is a delegated trust for the benefit 
of the infant ; and in case the guardian abuses his trnst, 
the court will check and punish or remove him, and ap- 
point another in his stead. 

5. Ouardians are required to exercise that d^ree of 
care, skill, and prudence, in managing the property of 
their wards, which men generally exercise in the transac- 
tion of their own aifairs. A want of such care, skill, and 
prudence would be gross negligence, and would render 
the guardian personally liable for all loss of, and injury 
to, the property of his ward. If he employ an agent to 
transact any business in reference to the property of his 
ward, it is his duty to exercise proper care in the selection 
of such agent, and in compelling the agent to perform his 
duty. Gross negligence in this duty will render the 
guardian personally liable for the acts of the agent. A 
guardian using the money of his ward, or neglecting to 
invest it, is chargeable with interest. A guardian should 
keep his ward's property separate from his own ; other- 
wise he will make it his own so far as to render himself 
accountable for it. A guardian cannot trade with him- 
self on account of his ward, or buy or use his ward's 
property for his own benefit. If the guardian put his 
ward's property into his business, and the business is un- 
successful, all the loss will fall upon the guardiati, and he 
will be liable to his ward for the capital and interest. If 

cause shown ? What is guardianship ? In case the guardian abuseB thia 
trast, what wiU the court do ? 

5. What degree of care and skiU are g^rdians required to exercise in 
managing the property of their wajnds? What would a want of such 
care and skill het To what would it render the guardian pezBOiiallj 
liable ? If it is necessary to employ an agent in transacting the business 
of his ward, what is his duty t WTiat will render the guardian per- 
sonally liable for the acts of such agent? If the guardian use the money 
of his ward, or neglect to invest it ? How should the guardian keep the 
property of his ward? Why? What are guardians prohibited from. 
doing ? If a g^uardian put nis ward's property into busnees, and the 
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the investment of his ward's property in business shonld 
prove snccessful, the 'ward would be entitled to his capi- 
ital invested, and the profits thereon. In such case, he 
may make his selection either to take the capital invested 
and the interest, or the capital invested and the profits^ 

6. An infant may, sue and be sued ; but when an infant 
is a party, he must appear in court by guardian ad litem. 
It is within the province of every court to appoint a 
guardian ad litem when a party in a suit is an infant. If 
the infant be the plaintiff, ho must have a guardian ad 
litem appointed before the suit is commenced. If the in- 
fant be the defendant, he is sued in his own name alone, 
as any person of full age is sued ; but when he appears in 
court to defend the suit, he must have a guardian ad 
litem appointed. He does not necessarily appear by his 
general guardian, if he has one ; but the court may ap- 
point any person guardian ad litem to defend that par- 
ticular suit. If the infant be the plaintiff, the guardian 
€ui litem may be appointed on his own application, if over 
fourteen years of age ; but if under fourteen, upon the 
application of his gnardiau, or on the application of a 
friend of the infant, on notice to the guardian. If the in- 
fant be the defendant, a guardian ad litem may be ap- 
appointed on similar application. If no application is 
made for a guardian ad litem by the infant, or on his be- 
half, within a limited time, the plaintiff may apply to the 
court to have one appointed. This must be done before a 
judgment can be taken against the infant. 

biiiinetB is unsticcessfal ? If tlie business should prove saccessfol, to 
what is the ward entitled? In Buch case, what selection maj he 
make? 

6. Gan an infant be a party in an action ? How most he appear in 
ccmrt? By whom is the goardian ad litem appointed? A^hen ap- 
pointed, if the infant be plaintifi'? If the in&nt be defendant, how is he 



Bued ? What most be done when he appears in court ? Does he appear 

Q will the < 
age, upon 
appoint a guardian, od ^i^mf If under fourteen ? If the infant be de- 



tfv his jnsneral guardian ? Whom wUl the court appoint ? If the inhint 
plaintiff be fourteen years of age, upon whose application will the court 



lendant, how is the guardian ad litem appointed ? If no application is 
made hj the infknt, or' on his behalf, within the time limited hj law, 
ffhat may the plaintiff do ? 

7* 
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7. There is a court held in each county in the several 
States for the purpose of settling the estates of deceased 
persons. In some States, these courts are called probate 
courts ; in others, surrogates' courts. The judge, in some 
States, is called judge of probate; in others, surrogate. 
Guardians are generally appointed by the judge of pro- 
bate or the surrogate. In New York, application for the 
appointment of a guardian is made by the minor himself, if 
fourteen years of age, by petition to the surrogate of the 
county where the minor resides. The minor may nomi- 
nate his guardian, subject to the approval of the surro- 
gate. If the minor be under fourteen, such application 
may be made by a relative or other person in his behalfl 
Before the surrogate appoints a guardian, he requires the 
guardian to give a bond to the minor, with sufficient 
sureties, in a penalty double the amount of the personal 
estate, and of the value of the rents and profits of the real 
estate. The condition of such bond is, that he will faith- 
fully discharge the duty of guardian to such minor ac- 
cording to law ; and that he will render a true and just 
account of all moneys and other property received by 
him, and of the application thereof, and render an ac- 
count of his guardianship to any court having jurisdiction 
thereof, when required. 

8. It is the duty of every guardian in socage, and every 
general guardian, whether appointed by will or by the 
surrogate — 1. To keep safely all the property of his ward 
which may come into his possession ; 2. Not to suffer any 



7. For what special purpose are courts held in the several counties ? 
What are these courts called ? What are the Judges of these oonrts 
called? By whom are guardians ffenerally appointed ? By whom is the 
application made in the State of New York, if the minor is fourteen years 
of ago ? To wliat surrogate is his petition presented ? By whom is the 
guardian nominated ? If the minor is under fourteen years of age, on 
whose application will a guardian be appointed ? Before the surrogate 
will appoint a guardian, what wiU he require? In what i)enahy? 
What is the condition of such bond? To whom is he to render an 
account? 

8. What is the duty of every guardian in socage, and every general 
guardian, as to the property of his ward which may come into his poe- 
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^^le, waste, or destruction of such property ; 3. To keep 
repair the houses, gardens, and other appurtenances to. 
e lands of his ward, with the issue and profits thereof, 
wr witli such other moneys of his ward as may be in his 
^nds; 4. To deliver to his ward, when he becomes of full 
gCj such property in as good order as when received by 
im, inevitable decay and injury only excepted; 5. To 
<^coiint to his ward for all issues and profits of such es- 
te. Guardians are entitled to tlieir reasonable expenses, 
nd a rate of compensation fixed by law in the several 
tales. In New York they are entitled to five per cent, 
receiving and paying out sums of money not exceed- 
one thousand dollars ; two and a half per cent, on 
^^nms exceeding one thousand and not exceeding five 
"fclhousand ; and one per cent, on all sums over five thou- 
sand dollars. 

9. A guardian has the legal power to sell or dispose of 

^Le personal property of his ward in any manner he may 

"tihink most conducive to the purposes of his trust ; and a 

X>iurchaser who deals fairly has a right to presume that the 

guardian acts for the benefit of his ward, and is not bound 

^o inquire into the nature of the trust. The guardian has 

no power to sell the real property of his ward. The 

guardian is allowed half commissions for receiving, and 

lialf for paying out the trust-money. 

sesrion ? As to waste and destruction of bucIi property ? As to keeping 
'the hooBes and gardens in r^xdr ? When is he to deliver such proper^ 
to hia wud? m what concution? For what is he to account? Ix) 
^what oompensation are guardianB entitled ? At what amount fixed in 
New York? 

9. What power has the guardian oyer the personal property of his 
ward ? Over the real property ? 



I 
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CHAPTER XLV. 

DISSOLUTION OF THE MABRIAOE CONTRACT. 

1. When a marriage contract has been duly solemnized, 
it becomes a perpetual obligation^ and cannot be cancelled 
at the option of either or of both parties. It continues 
in force until dissolved by the death of one of the pai-ties, or 
by divorce. Divorces are divided into two classes: 1. 
Divorce a vinculo matrimonii (from the chain of matri- 
mony) ; 2. Divorce a m^ensa et thoro (from table and bed). 
The laws governing marriage and divorce are contained 
in the statutes of the several States, each State enacting 
its own laws. The causes for which a divorce a vincvio 
is granted differ in the several States. There may be 
causes existing at the time of the marriage, for which the 
court, by sentence of nullity, will declare such marriage 
contract void. There may be causes which have arisen 
since the formation of the contract, for which the court 
will dissolve the contract 

2. The causes which exist at the time of die marriage, 
for which the Supreme Court in New York will, by sen- 
tence of nullity, declare the marriage contract void, are : 
1. That the parties, or one of them, had not attained the 
age of legal consent ; 2. That the former husband or wife 
of one of the parties was living, and the marriage with 
such former husband or wife was then in force ; 3. That 



1. When a marriage contract has been duly solemnized, what does it 
become ? Can it be annulled at the choice of the parties ? How may U 
be dissolved? Of what two classes are divorces ? By what legislatlTe 
body are the laws governing marria^ and divorce made? Are the 
causes for granting a divorce a tinenlo the same in all the States ? Wliem 
may causes exist for which the court wiU declare the marriage contract 
void? When may causes arise for which the court wiU dissolve the 
marriage contract ? 

2. What are the causes existing at the time of the marriage for which 
the courts wlU declare the marriage contract void ? 
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^^e of the partiefl was an idiot or a lunatic ; 4. Tliat the 
<^oa sent of one of the parties was obtained by force or 
fi^ud; 5. That one of the parties was physically inca- 
pable of entering into the married state ; 6. That the fe- 
xnaJlc at the time of the alleged marriage was under the 
^e of fourteen years, and that such marriage was with- 
onti the consent of her father, mother, guardian, or other 
P^X'^on having the legal charge of her person, and was an 
<^eiice on the part of her husband under the statute, and 

according to law ; 7. That the mairiage was 

followed by consummation or cohabitation, nor had 

ratified by any mutual assent of the parties after the 

<x^ale had attained the age of fourteen years ; 8. That 

parties were within the prohibited degrees of consan- 

ity. 

. There may be causes which have arisen since the 

'^"^mation of the marriage contract, for which the court 

* ^ " dissolve the contract The principal cause is the vio- 

on of the marriage contract by the commission of 

^i^tery. For more' than one hundred years previous to 

Bevolution no divorce took place in the colony of 

w York. For many years after New York became an 

ependent State there was no lawful mode of dissolving 

arriage, in the lifetime of the parties, but by a special 

of the Legislature. As the law now stands, the Su- 

Court may dissolve the marriage contract by a de- 

'^^se of divorce for the adultery of the husband or of the 

^-fe ii^ three cases only: 1. Where both husband and 

^e were inhabitants of that State at the time of the 

mmission of the offence; 2. Where the marriage has 

iQ solemnized within that State, and the injured party 

the time of the commission of the offence, and at the 

of exhibiting the bill of complaint, shall be an actual 

^ ^ Whftt ii the principal cause arising after the formation of the mar- 
pe contract for whidi the oonrt will dissolve the contract ? For what 
e inrevioas to the Revelation wore there no divorces granted in the 

^^\oii]r of New York ? After Now York became an independent State, 
ir onlj were mazriago vonvracts dissolved? As the law of that State 
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inhabitant of that State ; 3. Where the offence was com- 
mitted in that State, and the injured party at the time of 
exhibiting the bill of complaint was an actual inhabitant 
of that State. 

4. Although the fact of adultery be proved against the 
defendant, yet the court will deny a decree of diYorce in 
the following cases : 1. Where the offence shall appear to 
have been committed by the procurement or with the 
connivance of the plaintiff; 2. Where the offence charged 
shall have been forgiven by the injured party, and such 
forgiveness be shown by express proof, or by the volun- 
tary cohabitation bf the parties with the knowledge of 
the offence ; 3. Where the suit shall not have been brought 
within five years after the discovery by the plaintiff of 
the offence charged ; 4. Where it shall be proved that the 
plaintiff has also been guilty of adultery under such cir- 
cumstances as would have entitled the defendant to a 
divorce if he were innocent of the offence charged. An 
action to annul a marriage on account of the want of age 
of the parties may be brought by the parent, guardian, 
or person entitled to the custody of the minor ; but it can- 
not be annulled on the application, in New York, of the 
party who was of the age of legal consent when the mar- 
riage was solemnized, nor when the parties, after the uge 
of legal consent, have freely cohabited as husband and 
wife. 

5. In Catholic countries marria£:e is considered a sacra- 
ment, and held indissoluble during the life of the •parties. 
This was formerly the case in France. By the Code Na- 
poleon divorces were allowed without cause, founded 

now stands, in what three cases onlj can the courts dissolve the mar 
riage contract ? 

£ In what cases wiU the coiirt deny a decree of divorce, althocigl 
the fiuTt of adultery be proved against the defendant? By whom maj 
the action to annul a marriage on account of want of age of the partief 
bo brought ? Can it be annulled in New York on the application of the 
party who was of the age of legal consent when the marriage was Bol 
emnizcd ? 

5. How is marriage considered in Catholic countries? What was the 
rule of law for granting divorces by the Code Napoleon ? By what powei 
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coDstitnte the cause of action must be allied in the com- 
plaint, or they cannot be proved on the trial. 5. The relief 
sought for must be asked in the complaint. The plaihtiff 
either prays that the marriage between himself and de- 
fendant may by the decree of the court be annulled, or 
he prays that it may be dissolved, or he prays that a 
limited divorce be granted, separating him from defendant. 
If further relief, such as the custody of the children or 
separate maintenance, be sought, it should be asked in 
the complaint. The following clause is generally added 
to the complaint : ^ And for such other and further order 
as to this honorable court niay appear equitable and just*" 
8. If the action be brought for a decree dissolving the 
marriage contract on the ground of adultery, 'the plaintiff 
must allege in his complaint the time when, the place 
where, and the person with whom the offence was com- 
mitted. He must further allege that the offence was com- 
mitted without his consent, connivance, privity, or pro- 
curement; that five years have not elapsed since the 
discovery of the offence charged ; and that he has not 
voluntarily cohabited with defendant since such discovery. 
A decree of divorce cannot be taken by consent of the 
parties. If defendant fail to answer, the case is I'eferred 
to a referee, to take proof of the facts alleged. On the 
report of the referee, the court will grant or deny the de- 
cree. The decree annulling or dissolving the marriage 
contract generally releases the innocent party from the 
marriage contract, and allows him to marry again, but 
proliibits the guilty party from marrying again. 



complaint? If the costodj of tlio cliildrcn be sought? What danae Ss 
generaUj added to the complaint ? « 

8. If ^e action be brought to dissolve the marriage contract on the 
pound of adultery, what must the plaintiff allege in his complaint? 
What must He further allege t Can a decree of divorce be taken by 
consent ? If defendant fail to answer, what is to be done ? What eflSsot 
does a decree dissolving the marriage contract have upon the partiee ? 
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CHAPTER XLVL 

CONTRACTS. 

- A ooNTEACT is an agreement between two or more 



:ie8 to do, or not to do, some act. Contracts are special 
simple. Special contracts are contracts of record, or 
"fcracts under seal. All other contracts are simple con- 
• *"^^^"t». A bond entered into before a court or oflScer 
^r^^^^^cof, with a condition that some act specified therein 
^*^^*^^ ^ be performed, undei^ a fixed penalty, is a contract of 

Bonds given before the court, and deeds, are 
ial contracts. 
- Contracts, whether oral or written, if not of record, 
uder seal, are verbal contracts. The Statute of Frauds 
_ lires the evidence of some verbal contracts to be re- 
^^^^^od to writing; but if not of record or under seal, they 
^^""^^ only verbal contracts. By the Statute of Fraud?, in 
^^^^ State of New York, the following agreements are void 
089 some note or memorandum thereof expressing the 
sideration be in writing, and subscribed by the party 
^^^ V>e charged therewith: 1. Every agreement that, by its 
*ixi8, is not to bo performed within one year from the 
tting thereof; 2. Every special promise to answer for 
^^'^ debt, default, or miscarriage of another person ; 3. 
^^v-^iy agreement, promise, or undertaking made upon 
Consideration of marriage, except mutual promises to 
^^^'■fy. Every contract/(?r the saU of any goods^ chattels,. 

XjIZ^ ^^lia* is a contract? Of how many kinds ? What are special con- 
^y^®^ What are simple contracts? What is a contract of record? 

2*^J^ind of contract is a deed ? 
Q^/ ^^hat are verbal contracts ? What does the Statute of Frauds ro- 
2,e^?J By the Statute of Frauds in the State of New York what agreiN 
coofi^S *^^ void, unless some note or memorandum thereof expressing the 
twi**^»atian be in writing, and subscribed by the party to be charged 
^^"••^th? What conditions are required by the same statute to mako 
11 
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or things in action for the price of fifty dollars or moi 
shall be void ; unless — 1. A note or memorandum of sue 
contract be made in writing, and be subscribed by tl 
parties to be charged thereby; or, 2. Unless the buy< 
shall accept and receive part of such goods, or the ev 
dences, or some of them, of such things in action ; or, \ 
Unless the buyer shall, at the time, pay some part of tl 
purchase-money. 

3. A contract conveys an interest either in pasaessic 
or in action. If one person sells and delivers goods to ai 
other for a price paid, the agreement is executed. If oi 
person agrees to sell and deliver at a future time, and fi 
a stipulated price, and the other party agrees to acce] 
and pay, tlie contract is exeeatoi'y^ and rests in action onl 
There are also express and implied contracts. An exprc 
contract exists, when the parties contract in express wor< 
or by writing. An implied contract exists, when the la 
raises or presumes a contract, by reason of some vali 
received or service rendered. 

4. It is essential in every contract tliat there be partii 
capable of contracting, wiUing to contract, and who act 
ally do contract. We have already seen how far infan 
and married women are competent to contract. Evei 
person is presumed to be competent to contract, until tl 
contrary be proved. Sanity is to be presumed, until tl 
contrary bo proved. K a court of inquiry has decid< 
that a person is a lunatic, his lunacy is presumed to co 
tinue, until the contrary be proved. After an inquest h 
been held, and a committee appointed to take charge 

a contract for the «lo of goods, chattds, or things in action for the pri 
of fif^ doUars or more, \mid ? 

8. How does a contract convey an interest ? Give an example of 
tx^uttd contract. Give an example of an executory contract What 
an exjfrtu contract Y What is an implied contract ? 

4, \Vhat Is essential to every contract ? Who are presumed to 
compotont to contract? What is the presumption as to sanity? U 
court of inquiry haa dedded that a person is a lunatic, what is thereoft 
pnvumed as to his lunacy ? After an inquest has heen hold, and a ov 
mlttee apiwinted to take cliarge of his ])erBon and estate, what is i 
pntumpUon aa to hia contracts t What is the rule by the common li 
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is person and estate, all contracts made bj such lunatic 
presumed to be absolutely void, unless his sanity can 
established by competent evidence. By the common 
law, a contract made by a person of unsound mind is void- 
Cible only, and not void ; and when a contract is sought 
'Lo Le avoided on the ground of mental imbecility, the 
jproof of the fact lies upon the person who alleges it. 
Sat if .mental derangement be once established, the pre- 
eumption is shifted to the other side, and sanity is then to 
Yye shown. A contract made by a person so destitute of 
treason as not to know the consequence of his contract, 
t;hough his incompetency be produced by intoxication, is 
^oid. Imbecility of mind is sufficient to set aside a con- 
tj-act, when there is an essential privation of the reasoning 
faculties, or an incapacity of understanding^ and acting 
livith discretion in the ordinary affairs of life. If the 
contract be entered into in consequence of violence, or 
under the influence of undue restraint, the party may 
avoid it by a plea of duress, A contract will not be valid, 
if obtained by misrepresentation or concealment, or if it 
l>e founded in mistake as to the subject-matter of the con- 
tract. Fraud vitiates all contracts. 

5. The parties may contract severally ; jointly ; jointly 
and severally ; by agent or attorney ; in a collective ca- 
pacity, as partnerships and corporations ; by guardian, if 
a minor; by committee, if non compos mentis. When 
an obligation is assumed by two or more persons, it 
is presumed to be a joint obligation. Words of joinder 



as to contracts made bya person of unsound mind ? Upon whom Ues 
the bniden of proof of the insanity ? If mental derangement he once 
legaDj established, what is the presumption ? If the piSty making the 
contriust is by means of intoxication so destitute of reason as not to know 
the consequence of his contract ? What deCTee of imbecility of mind 
wiU be sufficient to set aade a contract ? If the contract be entered into 
in consequence of force, violence, or undue restraint ? If in consequence 
of misrepresentation or concealment ? If it be founded in mistake as to 
thfisalQect-matter? What is the effect of fraud ? 

6. In what manner may parties contract? Wlien an obligation is 
•SBumed by two or more persons, what is presumed ? Are words of 
Joinder necessary to produce a joint obUgati<m ? Are words of severance 
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are not necessary to produce a joint obligation; but 
words of severance are necessary to produce a several 
responsibility. In an action on a joint and several obli- 
gation, the plaintiff must proceed against all jointly, or 
each severally. A contract to pay a sum of money to 
several persons is a joint contract, and no one can sue 
alone for his proportion. 

6. If two or more persons are jointly, or jointly and 
severally bound, and the party to whom they are bound 
releases one of them, all are discharged. K one of the 
parties be discharged by operation of law, as by taking 
the benefit of the bankrupt law, the others are not dis- 
charged. The party who binds himself by a contract is 
called an obligor. The party to whom he is bound is 
called the obligee. If one of the joint obligees die, the 
right of action is solely with the survivors. If all die, the 
action must be brought by the executor or administrator 
of the last survivor. K one of the joint obligors dies, the 
action must be brought against the survivor. 

7. Where two or more persons, not partners, are jointly, 
or jointly and severally, bound to pay a sum of money, 
and one of them pays the wjiole, he may recover from the 
others the proportion which they ought to have paid. If 
a judgment has been recover^ against several parties 
jointly, or jointly and severally liable, and one of the de- 
fendants satisfies the execution, he has a claim against the 
other defendants for the proportion which they ought to 

necessary to produce a several obligation ? In an action npon a joint and 
several obligation how must the plaintiff proceed ? If a contract is made 
to pav a certain sum of money to several persons? 

(5. If two or more persons are jointly, or jointly and severally bound, 
and the party to whom they are bound release one of them, what is the 
effect ? If one of the parties be discharged by operation of law ? What 
term is applied to the party who binds himself by a contract ? What 
term is applied to the party to whom he is bound? K one of the joint 
obligees die, in whom Is the right of action ? If all die ? If one of the 
joint obligors die? 

7. When two or more parties are jointly, or jointly and severally 
bound, and one pays the whole, what may he recover from the others? 
If a judgment has been recovered, and one of the defendants satisQr the 
execution? If part of the suretiee have become insolvent? Is the coi^ 
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ave paid. If a part of the co-sureties have become in- 
Ivent, the surety who pays the entire debt can, in 
qnity, compel the solvent sureties to contribute their 
liare of the whole debt divided among those who are sol- 
ent. The contract of contribution is an implied contract. 
t is a several contract. The surety paying the whole 
release one of his coHBureties without waiving his 
m-ight of action against the rest. Every surety has a claim 
against the principal for the amount paid by such surety. 
^I?he second indorser of a promissory note is not liable 
Tipon a claim of contribution to the first indorser, unless 
't.Iiere be an agreement between the indorsers that they 
sliall be co-sureties. The undertaking of indorsers is sep- 
si^ratc and successive, and gives no claim to contribution*. 
If judgment be recovered in an action founded upon tart^ 
tAie payment by one of the defendants gives no right to 
c^laim contribution from the others. A surety cannot de- 
and contribution from one who became surety at his 
^qnest. 



CHAPTER XLVn. 

AGENCY. 



1. An agent is a person employed by another to trans- 
act some business which the principal himself might 
tiransact. The agent is the instrument of the principal, 
«tnd the principal contracts by his agent. What the prin- 

traet of contribution expresB or impUed ? Is it joint or several ? What 
la the effect if one of the sureties who has paid the w.hole claim release 
one of Us co-sureties? For what has every surety a claim against the 
principal ? If the first indorser pay a promissory note, is he entitled to 
ccmtrlbation from the second indorser? What is the nature of the un- 
dertaking of the indorsers? If judgment be recovered in an action 
foonded on tort, and one of the defendants pays the judgment, does this 
give a daim to contribution ? If a surety become such at the request of 
mother surety ? 

1. For what purpose are agents employed ? How does the principal 
contract? Whose act is the.act of the agent ? 
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cipal does bj his agent, duly authorized, he docs bj him- 
self, and the act is the act of the principal. 

2. The agent may receive an appointment, which may 
be oral or in writing ; and under such appointment he 
may bind his principal in all matters within the scope of 
Ills agency by oral contracts or contracts in writing. The 
agent must receive authority under seal to bind his prin- 
cipal under seal. The principal i% responsible for, and 
bound by, the acts of the agent, when there has been an 
actual appointment, and also when the principal has in- 
duced a third party to believe that the agent had been 
appointed. The question for the jury, in such case, would 
be, whether or not the principal led the third party into 
the mistake. 

3. Agents are genei^al and special. A general agent is 
one authorized to transact generally the business of the 
principal. A special agent is one authorized to do one or 
more special acts. Tlie agent's authority is that which is 
given by the terms of his appointment, or that with which 
he is clothed by the character in which he is held out to 
the world. If a general agent exceed his authority, the 
principal is bound, if the agent acted within the ordinary 
and usual scope of the business he was authorized to 
transact, and the third party did not know that lie ex- 
ceeded his authority. If a special agent exceed his au- 
thority, the principal is not bound. 

4. An agent employed for a special purpose receives no 
general authority from his principal. The authority of an 
agent is sometimes presumed, on the ground that the prin- 

2. How may an agent be appointed ? What may he do nnder each 
appointment Y What anthoritj must the agent have to bind his princi- 
pal under seal? When is the principal bound by the acts of his agent? 
What is the question to be submitted to a jury in cases where the prin- 
cipal has induced' a third party to believe that the agent was duly ap- 
l)ointed? 

3. What is a general agent ? What is a special agent ? What is the 
agent's authority ? If a general agent exceed his aumority, when is the 
principal bound ? If a special agent exceed liis authority ? 

4. Does an agent employed for a B]>ecial ])urp()se receive any general 
authority ? On what ground is the authority of an agent sometimes prt*^ 
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cii>^T has justified the belief that he has given authority to 
Bimc^lzi. agent. An agency may be presumed from repeated 
acit:^ of the agent, adopted and confirmed by the princi- 
pal. If the principal does not disavow the acts of the 
t as soon as they come to his knowledge, ho makes 
acts his own. The adoption of the agency in part is 
.doption in whole. Tlie agent must have authority 
sr seal to bind his principal under seal. Parol ratifi- 
of a deed made by an agent not authorized under 
would not remedy the defect. 
S. If an agent commit an injury to person or property, 
^^■^<i the liability is assumed by the principal, the agent is 
ttot; relieved from his liability. A general agent must 
^^oj^t the mode of pertbrraing his duties which is fixed 
^^^l^er by usage or the ordei-s of his principal. A special 
it must follow the orders of his principal alone, 
^n the agent's instructions do not cover the whole 
^^^■^^^ he must conform to the established usa^e. When 
'^^^^ usage is defined by law, it must be strictly followed. 
^^ If the principal give orders to his agent to sell, tho 
^'^^^^Tit is not authorized to sell on credit, unless such be 
Tisage of the trade. If such be the usage, then the 
may sell on credit, unless he has received special 
J^^^txuctions to sell for cash only. If he sell on credit, 
^^^"^^3ng no authority to do so, he becomes personally rc- 
f^^t^^i^xisible to the principal for the whole debt. The agent 
^^ X^^rsonally liable — 1. If he act without authority; 2. If 
^^ exceed or depart from his authority ; 3. If he pledge 
^^ "personal liability; 4. If he conceal his character as 



i? What a4;t8 wiU justify such presumption? \Mien does the 
^ ^^pal make the unauthorized acts of the agent his own acts ? If he 
^Jp*^>t8 the agen^ in part ? If an agent make a deed without authority 
^^j^^r Beal, would parol ratification remedy the defect ? 

^« If an agent commit an injury to person or property, and the prind- 

T^^ Ctfsume ULe responsibility ? What mode must a general agent adopt 

T^ X^«rfonning his duties ? By what is a special agent governed t When 

p^ agent's instructions do not cover the whole case ? When the usage 

» ^«£iedbylaw? 

Q. If the prindpal give orders to his agent to seU, can lie sell on 
<^^^^t7 If ne Bdl on credit, having no authority to do sot In what 
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agent ; 5. If he render his principal inaccessible ; 6. If ho 
does not bind his principal ; 7. If he act in bad faith. 
The principal may revoke the authority of his agent at 
any time. Tlie revocation should be made known as 
generally as the fact of the agency, in order to release the 
principal from the future acts of such agent. 

7. Notice to an agent respecting any matter* distinctly 
within the scope of his agency is a notice to his principal. 
An agent cannot delegate his authority without express 
authority from his principal. If the agent has no author- 
ity to appoint a substitute, the substitute cannot be lield 
as the agent of the principal. He is only the agent of the 
agent who employs him. The person so employed is re- 
sponsible only to his immediate employer, and must look 
to him for compensation. 

8. The agent is required to exercise the same degree of 
care and diligence in the transaction of the business of his 
principal that men generally exercise in transacting their 
own business of the same class. The principal bargains 
for the exercise of all the skill, ability, and industry of 
the agent, and he is entitled to demand the exertion of all 
these in his favor. The agent must not, during his 
agency, put himself in a position adverse to his principal. 
As agent to sell, it is his duty to get the highest fair 
price. As agent to buy, it is his duty to buy at the 
lowest lair price. If an agent to buy be himself the ven- 
dor, the court will presume that the transaction was in- 
jurious to the principal, and will not allow the agent to 



seven cases is the agent personally liable ? When may the principal ro- 
voke the authority of his agent ? What publicity shoidd be given to the 
revocation to exonorate the principal from liability from future acts of 
the afi^ent ? 

7. When is a notice to the agent a notice to the principal ? Can an 
agent delegate his authority ? If an agent, without authority, appoint a 
substitute, whose agent is the substitute ? To whom is the person so 
employed responsible ? 

8. What degree of care and diligence is an agent required to exercise 
in the transaction of the business of his principal ? For what does the 
principal bargain ? Can an agent, during his agency, put himself in a 
I)06ition adverse to his princi^ ? As agent to sell, what is his dntv ? 
As agent to buy, whal is his duty? If on agent to buy bo himself tlie 
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contx-adict tliis presumption, unless, with a knowledge of 
all "tie facts, the principal gave his agent previous au- 
thoiri ty to be such buyer or seller, or afterwards assented 
to Bxtdi purchase or sale. 

d. The liability of the agent for deviating from instruc- 

tioi^s, or for misconduct, is measured by the loss or injury 

wliioh he may cause to his principal. If the loss were 

not immediately caused by the misconduct of the agent, 

y^t if it be the result of some previous misconduct, the 

^gexit is responsible. The verdict against the principal 

for tie misconduct of the agent, is the measure of damages 

"^^I^oh the principal may recover against his agent. 




CHAPTER XLVni. 

BBOKERS, FACTORS, AND ATTOBNEYS. 

^^-^ Brokers are those agents who are engaged for 
^^•"^^rs in negotiating contracts relative to property. A 
er is the agent of his employer. There are several 
^38 of brokers. Exchange-brokers negotiate in all 
►^ters of exchange with foreign countries. Ship-brokers 
Xisact business between the owners of vessels and mer- 
-l -^nts who are engaged in shipping goods. Insurance- 
^*^^ Iters are those who are engaged in procuring insurance 
others. Pawnbrokers are engaged in loaning money 
i high rate of interest, and receiving goods in pawn as 
^ security for the money loaned and interest. Stock- 

T?^:Mor, what wUl the court ppesumo ? When only wiU the court aUow 

^ tffent to contradict this preeumption ? 

^^^. What is the liability of the agent for deviating firom instmctions or 

'^^ miaoonduct ? If the loeB were not immediately caosed by the mis- 

'^^nct of the agent, but resnlted f^om some previous ndsoonduct? 

!^^bat ia the measure of damage which the principal wiU recover from 

»^a«ent? 

1. Who are brokers ? In what capacity does a broker act ? What is 
Uife busiiiesB of exchange brobers? What is the business of a ship 

8 
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trokers are tlioso who are employed to buy and sell 
shares of stock in corporations and companies. 

2. Factors are agents employed to sell goods consigned 
or delivered to them by their principals. "When the fac- 
tor resides in the same country with his principal, he is 
called a domestic factor. Ho is called a foreign factor 
when he resides in a different country. When the agent 
accompanies the ship, taking a cargo aboard, and it is 
consigned to him for sale, and he is to purchase a retom 
cargo out of the proceeds, such agent is properly called a 
factor, although usually known by the name of a super- 
cargo. 

3. A factor differs from a broker in some important 
points. The factor may buy and sell in his own name, as 
well as in the name of his principal. Tlie broker, acting as 
such, should buy and sell in the name of his principal. 
The factor is intrusted with the possession and control 
of the goods bought and sold, and has a lien on them for . 
his commissions. The broker has no such possession of 
the goods, or lien for his commissions. 

4. There is a difference between the liability of a do- 
mestic and a foreign factor. By the usage of trade or in- 
tendment of law, when domestic factors are employed in 
the ordinary business of buying and selling goods, it is 
presumed that a reciprocal credit between the principal^ 
and the agent, and the third party exists. When a pur- 
chase has been made by such factor, he, as well as bis 
principal, becomes liable for the debt ; and in case of sale, 

the buyer is responsible both to the factor and principal 

'— — ^ — ■ 

broker? What is the buBineas of an insurance broker? What is the 
bueanees of a pawnbroker ? What is the business of a stock broker ? 

2. Fop what purpose are factors employed ? Who are domeetio iSM5- 
tors ? Who is a foreign factor ? Who are supercargoes ? 

8. What is the difference between a factor and a broker as to the sale 
of goods ? As to the possession of the goods ? As to their lien for com- 
missions? 

4. Is the liability of a foreign and domestic factor the same ? When a 
domestic &ctor is employed in the ordinary business of buying and aeU- 
iiig goods, what is presumed ? When a purchase has been made bv 
such £&ctor, who becomes liable ? When a sale has been made by such 
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for the purchase-money. The presumption of reciprocal 
credit may be rebutted by proof of exclusive credit. 
Foreign factors, or those acting for principals residing in 
& foreign country, are held personally liable upon all con- 
tracts made by them for their employers. In such cases, 
lc presumption is, that the credit is given exclusively to 
factor. But this presumption may be rebutted by 
pTt>of of a different agreement. 

5. Factors sometimes act under a del credere commis- 
sion. A del credere commission is one under which the 
factor, in consideration of an additional premium, engages 

insure to the principal the solvency of the debtor, and 
payment of the debt. Factors in this country are 
^nerally known as commission merchants. The compen- 
ktion of factors and brokers is called commission^. 

6. The broker and factor are bound to exercise the 
iccke d^ree of care and diligence that men generally ex- 

^roise in the transaction of their own affairs. They render 
"tlneinselves liable for any neglect, error, or default incom- 
p^rt^ible with the care and skill required in the business 
"tl^^j undertake. They are bound to obey the positive in- 
stmctions of their principal, unless an unforeseen emer- 
icy arise, in which case they must act in good faith, 
for the obvious advantage of their principal. The 
■fe-ctor having i>ossession of the goods may insure them. 
1. A foreign factor, as to third parties, is considered as 
principal. The foreign principal may sue third parties ; 
^xit third parties cannot sue the principal. They act with 

^^ctor, to whom is the buyer responsible ? Can the presumption of re- 
^pipoid credit be rebutted? When a purchase has been made bj a 
"°^^ &dtor, who is liable? To whom is the credit presumed to be 
^i^eii ? Can this presumption be rebutted ? 

S- Under what commission do &ctors sometimes act ? What is a df^ 
T^"^ conmiisBion ? By what name are factors in this country generally 
Known? What is the compensation of brokers and factors call^ ? 

6. What degree of care and diligence are fsM^tors and brokers required 
to exercise? For what do they render themselves liable? What are 
tbfly bound to obey ? If an unforeseen emergency arise, how are they 

• bouidtoact? Who may insure goods? 

7. How are foreign factors considered as to third partiee ? Are the 
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the factor only, and on the factor's credit The weight 
decisions favors the rnle that the several States in t 
Union are not foreign States to each other as to facfxx 
although they are foreign to each other as to bills of e 
change. The factor may buy and sell, sne and be snei 
collect money and give receipts in his own name. ^ 
broker can do this only in the name of his principt 
The factor has a lien on the property for his commission 
The broker has no lien. Neither can dd^ate his antho; 
ity. !N either has a right generally to his commissiai 
until the service is completed. If, however, an in 
portant part of the service has been performed, ai 
its completion is prevented by some irresistible o 
stade, without their fault, they may demand pro n 
compensation. They must have discharged all the 
duties with proper care, skill, and fidelity, before they a 
have a valid claim for commissions. For injuries resa 
ing from default, they lose their claim for commissioi 
and the principal is also entitled to recover damages. 

8. Attorneys, in an extended sense, include all who a 
employed to transact business for others. A power of i 
tomey may be given by one person to another, to perfoi 
any act which the person granting the power could hii 
self perform. One person, by power of attorney und 
seal, may authorize another to sdl real estate, and ma! 
and execute a deed for liim and in his name. An att4 
ney is bound to transact the business intrusted to his cfl 
with due diligence, and is responsible for carelessne 
negligence, or want of skill. An attomey-at-law is ; 



diffarent States fardgn as to &cto» ? As to bUls of exchange? W] 
may the fiuior do in his own name? Can the &ctor or broker delee 
hisanthorily? \Vhen are thej entitled to their oommisBions? vt 
important part of the service has been perfonned, and its eoni 
tion is pijpvented bj some irresistible obstacle, without their firah t 
what manner most their duties have been discharged ? For itnnries 
salting firom de&nlt, what do they lose ? To what farther is the pfii 
pal entitled? 

8w What does the term attomty* indade in its extended a^ise ? W] 
acts maj be performed under a power of attorney ? How is t&l attan 
boond to tnanct the busineai intrusted to him? For what is he 
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officer of the court. He is employed as an agent to trans- 
act the business of his clients in court. The agreement of 
the att(»mey, within the scope of his employment, binds 
his client It is the duty of an attomey-at-law — 1. To be 
true to the court and his client ; 2. To manage the busi- 
ness of his client with care, skill, and integrity ; 3. To 
l^eep his client informed as to the state of his business ; 
4. To keep the secrets of his client, confided to him as 
Bnch. If an attorney deposit his client's money to his 
own private account, he is responsible if the money bo 
lost If he deposit it to the account of his client, he is 
not respoDsible. If discharged by one party, he may act 
for the other party, provided he makes no improper use 
of the knowledge obtained in acting for his former client, 
like all other agents, he is responsible to his client for 
uiy carelessness or negligence in transacting his client's 
bneiness. He is not responsible for mistakes in doubtful 
points of law or practice, nor for the fault of council re- 
tained by him. 



^- 



CHAPTER XLIX 

TBUSTEES. 

L Trustees are those who hold property in trust for 
~® Bse and benefit of others. The party entitled to the 
wnefit of such trust-property is called in law the cestui 
Pf trust (pronounced ceti ke irxisf). Trustees are ap- 
pointed by the deed or will of the person vesting the 

JJ"*{UeT Of what are attdrneTS-at-lawofflcors? Pop what purpose 
S««y employed? Within what may the attorney hind his client? 
^^*^ the duties of an attomey-at-law ? If the attorney deposit the 
S^ of his dient in his own name, and it is lost, who is responsible ? 
A ito! ^^I'^ ^t ^^ t^^ name of his client ? If discharged by one client ib 
^^ can he act for the other party ? For what is he responsible to his 
^*J^For what is he not responsible ? 

^ who are trustees? What is the party entitled to the benefit of 
"*^ trait called in law? How are trustees appointed ? If an esUte is 
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* 

property in the trustees, or by the court K an estate ^ 
vested in several executors, or trustees, they hold t^® 
estate as joint tenants. If the title of the trustee 
merely nominal, the legal title is in the person who is 
titled to the actual possession of the lands, and the rent 
issues, and profits thereof. Where the title of the troBt^^^ 
is not merely nominal, but connected with some power 
actual disposition or management, the l^al and eqnitabl 
title is in the trustee, subject to the trust. 

2. K a conveyance be made to one person in trust fc 
another, no estate vests in the trustee. Express trusts i: 
New York may be created for either of the following pi 
poses: 1. To sell lands for the benefit of creditors; 
To sell, mortgage, or lease lands, for the benefit of legatic jair^ 
or for the purpose of satisfying any charge thereon ; 
To recover the rents, issues, and profits of lands, and a] 
ply them as the law directs. 

3. Beal and personal property may be conveyed to an; 
incorporated literary institution in trust for any of th 
following purposes : 1. To establish and maintain an o1 
servatory; 2. To found and maintain professorships an« 
scholarships ; 3. For any other specific purpose comprc^^ 
hended within the provisions of their charter. The tnu 
may be created subject to such conditions as are prescril 
by the grantor, and agreed to by the trustees. Beal an< 
personal property may be conveyed to the corporation o 
any town, village, or city, to be held in trust — 1. For thi 
purpose of education; 2. For the relief of the poor; 3^"^^ 
For parks, or other ornamental grounds; 4. For groQn< 
for military parades. It may be granted upon such coi 

Teeted in seTenl trustees, how do they hold? If the aHe of the 
be merely naminal, in whcnn is the kgal title? Where the title of 
tmslee is not mer^ nominal, bat connected with some power, in 
is the title? 

2. If s coQverance be msde to one penon in trost for another, whst 
the effi.*ct? For what pnrpoBcs may expns^ trosts be created in N( 
York? 

8. For what pnrpoeee may real and personal p ro perty be cooTeyed 
any incorporaUHi liteia^ institation ? Sol^ect to what oonditioos 
the traat be created? For what puf poaes wmj real and penoeal 






CONTBACTS. 176 

ditions as the grantor shall prescribe, and the trustees 
agree to. All tnists authorized by statute continue for 
such time as maj be necessary to accomplish the pur- 
poses for which they were created. 

4. The trust estate, and all the legal authority of the 
original trustees, descends to their successors in office duly 
appointed. When the purposes for which an express 
trust shall have been created, shall have ceased, the estate 
of the trustees will also cease. If one of several trustees 
die, all the rights, powers, and duties of the trustees vest 
in the survivors. Upon the death of the last surviving 
trustee, the court appoint another trustee, who exercises 
the powers of trustee under the direction of the court. 
If a trustee has accepted the trust, and he wishes to resign, 
he must present a petition to the court, praying the court 
to discharge him from the trust. 

6. Upon the petition of any person interested in the 
execution of a trust, the court may remove any trustee 
who shall have violated his trust, or for any other cause 
shall be deemed an unsuitable person to execute the trust. 
The court may appoint a new trustee in place of the 
trustee who has resigned or has been removed. 

6. The trustee, by accepting the trust, guaranties that 
he possesses, and that he will exert, that degree of know- 
ledge, diligence, and care reasonably requisite for the 
proper discharge of the duties he undertakes to perform. 
Hiere are private trustees and public trustees. A private 
trustee holds property for a private individual known ias 

crtj he oonvejed to the corporations of towns, Tillages, or cities ? Upon 
'whftt conditions ? For what time do trusts autiiorized by statute con* 
tinnet 

4. To whom does a trust estate descend? When the purposes for 
irhich a trust estate has been created have ceased, what is tiie effect? 
If one of several trustees die, what is the effect ? If aU die ? If a trus- 
tee has accepted the trust, and wishes to resign ? 

6. Upon whose petition will the court remove a trustee? For what 
ctii?es? If the court remove a trustee, what further action will the 
court take ? 

6. What does the trustee, by accepting the trust, guaranty? What 
two dasBcs of trustees? Who are private trustees? Who are public 
trartees? 
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the cestui que trust. Public trustees hold property for 
the benefit of the public. 

7. The trustee of an estate is bound to secure its rea- 
sonable increase. If it lie idle in his hands without 
cause, he will be charged interest. A trustee cannot pur- 
chase property which it is his duty, as trustee, to sell ; nor 
sell the property wliich it is his duty, as trustee, to pur- 
chase. Public and private trustees may so contract as to 
render themselves personally liable. If the credit was 
given to the trustee personally, and the creditor was jus- 
tified in so understanding the case, the trustee must abide 
the responsibility. An agent who exceeds his authority, 
and fails to bind his principal, binds himself. On tlds 
principle, public trustees who enter into contracts in their 
official capacity, and so deviate from or exceed their au- 
thority as not to bind those for whom they act, bind 
themselves. 



CHAPTER L. 

POWER. 



1. A POWER is an authority to do some act in relation 
to lands which the owner granting the power might him- 
self lawfully perform. Any owner of lands, who is ca- 
pable of performing any act in reference to such lands, 
may grant a power to another to do the same act Any 
person is capable of executing a power, who would be 
capable of granting a similar power. Powers are general 

7. To what is the trustee bound ? If the estate lie idle in his hands ? 
What is the rule as to buying and selling trust property ? Can trustees 
render themselves personally liable on these contracts? When most 
the trustee abide the responsibiUty ? If an agent exceed his authority, 
and fidl to bind his principal, what is the effect? If a trustee exceed 
Ids authority, and does not bind those for whom he acts, what is the 
effect? 

1. What is a power? Who may grant a power? Who may execute 
a power? When is a power general? When is a power special ? When 
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«T special. A power is general, when it authorizes an 
li ^nation jn fee to any alienee whatever. A power is 
ial, when the person, or class of persons, is designated, 
"wLere the power authorizes the alienation of a particu- 
estate less than a fee. A power is beneficial, when no 
person than the grantee of the power has any in- 
in its execution. Where an absolute power of 
l-i^nation, not accompanied by any trust, is given, such 
t^&te is changed into a fee. 

S. Every power of disposition is deemed absolute, by 

eans of which the grantee is enabled in his lifetime to 

ispose of the entire fee for his own benefit. A general 

^ver is in trust, when any person, or class of persons, 

otlier than the grantee of such power, is designated as 

^^n titled to the proceeds to result from the alienation of 

^l^e lands according to the power. A special power is in 

'^'"'xst, when the disposition which it authorizes is limited 

to be made to any person other than the grantee of such 

po\^er, or is entitled to any benefit from the disposition 

*^tliorized by such power. 

3. Every trust-power, unless its* execution or non-exe- 
cution is made expressly to depend on the will of the 
ff^^'^-ntee, is irnperative, A trust-power does not cease to 
^^ imperative when the grantee has the right to select 
^*^^, and exclude others, of the persons designated as the 
^ Vjects of the trust. When a disposition under a power 
^^ made to several persons, without specification of the 
Miare to be allotted to each, all are entitled to an equal 
Proportion. K the disposition be left to the discretion of 
^^ trustee, the trustee may allot the whole to one, to the 
^^clusion of all the others. If such trustee die, leaving 

^^ power benefidal ? When on absolute power of alienation is not ac- 
Qonipanied by anj trust, what is the effect f 

^- When is the power of disposition deemed absolute ? When is a 
general power in trust ? When is a special power in trust ? 

S. When is a trust-power imperative? Is it imperative when the 
gtutee has the right to select one and cxdudo others ? If the dls- 
tii^on be left to the discretion of the trustee, what may he do ? If 
iHfib trustee die, leaving the power unexecuted? 
12 8» 
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the power unexecuted, the power mnst be executed for 
the benefit of all. 

4. When the power is created by will, and the testator 
does not designate by whom it is to be executed, the court. 
will appoint a trustee to execute the power. Any person 
interested in the objects of such trust may compel its ex- 
ecution. 

5. If the power is vested in several persons, all must 
unite in the execution. K one die, the power may be 
executed by the survivors. If the power is confined to 
the disposition by grant, it cannot be executed by will. 
If the grantor of a power require formalities in the exe- 
cution not required by law, such additional formalities 
will not be necessary to a valid execution of the power. 

6. The intention of the grantor must be followed as to 
the mode, time, and condition of its execution. When 
the consent of a third person is rlequired, such consent 
must be expressed in the instrument by which the power 
is executed, or must be certified in writing thereon. In- 
struments executing a power arc effected .by fraud, in the 
same manner as conveyances. If the execution of a 
power be defective, in whole or in part, its proper execu- 
tion may bo decreed in equity. 

4. When the power is created by will, and the testator does not dedg- 
nate by whom it is to be executed ? Wlio may compel the execution of 
a trust-power ? 

5. If the trust-power is vested in several persons, who must join in 
the execution ? If one die, how is the power to be executed ? If the 
power authoriase the disposal of the estate by deed, can it be done hf 
will ? If the power be executed by a married woman, how is it to be 
acknowledged ? If the grantor of a power require formaUtiee not re- 
quired by law ? 

6. As to what, must the intentions of the grantor be followed ? Wlien 
the consent of a third party is required, how must such consent appear ? 
If the instrument executing a power be effected by fraud ? If the ex» 
cution of the power be defective ? 
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• CHAPTER LI. 

REAL PROPERTY. 

• -All estates in lands, in fee or for life, are real prop-. 
All other estates in lands, such as leases for years, 
jp>€fwnal property. All other property, not included 
^ ^f^al property, is personal property. An estate in fee 
^ ^H estate in which the owner has the entire property, 
•^ "the term is used in this country. The people of the 
ot^te, in their right of sovereignty, are deemed to possess 
ta^ original title to all lands within the jurisdiction of the 
o^^^te. Upon failure of heirs, the title reverts or escheats 
^ the people of the State. It reverts to the State sub- 
3^<5t to all mortgages aid encumbrances, by judgment or 
^tlieiTwise, in the same condition that it would descend to 



^ 2* Lands in the several States are declared to be alio- 
^^^ ; — the entire and absolute property is vested in the 
owmer. By the law of England, the king is the supreme 
P'^^pTietor of all the lands in the kingdom. There is no 
P^^prietor of land, except the king, who is not a tenant. 
"^o feudal system had its origin in the military policy of 
"^© northern nations, who poured themselves in vast num- 
*^r8 into all parts of Europe at the decline of the Eoman 
cnapire. Large districts of land were allotted by the 
^^^quering generals to the superior officers of the army. 

eei*-^^**' P'^CSS^ ^* '^^^ ^ What property ib personal ? What is an 
H^a ^ ^ fee 7 Wlio are deemed to possess the original and ultimate 
tl^4>« aU lands within the State ? Upon failure of heirs, to whom does 

2 ^*J^ revert? Subject to what ? 

,«^_ y^hat are lands in the several States declared to be ? What is the 



)^Jj**^ of aUodial ? Who is the supreme proprietor of all the lands in 
ZJjJg*J^3 ? What are aU others holding lands If In what did the feudal 
T Q^^ have its origin ? What was aUotted by the oonqueiing generuls ? 
g^^j^jTAom? How dealt out by them? What were these allotments 
^^^'' ^ Wliat do these words signify in the northern language ? What 
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These wore dealt out again in smaller parcels to the in- 
ferior officers and most deserving soldiers. Tliese allot- 
ments were called fc&day feuds, fiefs, or fees. In the 
northern language, these words signify a constitutional 
reward. The condition annexed to the reward was that 
they should faithfully serve, in war, the person by whom 
they were given* The tenant took the oath of fealty, and 
upon breach of the condition annexed to the reward and 
of the oath, the lands again reverted to him who granted 
them. 

3. All grantors, as well as receivers, were mutually 
bound to defend each other's possessions. Every receiver 
of lands was bound, when called upon by his benefactor, 
to do all in his power to defend him. Such benefactor 
was under the immediate command of his superior ; and 
so upward to the supreme general or the prince. The 
several lords were reciprocally bound, in their respective 
gradations, to protect the possessions they had given. 
The effect of this constitution was soon apparent in the 
strength and spirit with which they maintained their con- 
quests. Scarcely had the northern conquerors established 
themselves in their new dominions, when the wisdom of 
their constitution, as well as their personal valor, alarmed 
all the princes of Europe in those countries which had 
been formerly Koman provinces, but had deserted their 
old masters in the general wreck of the empire. 

4. The property of those countries was held by a title 
wholly independent of any superior, and perfectly allodiaL 
But those princes now parcelled out their royal territories, 
and persuaded their subjects to surrender their landed 

was the condition annexed to the reward ? What oath did the tenant 
take? What was the effect of a breach of the conditions annexed to 
the reward, and of the violation of the oath of fealty ? 

3. To what were aU grantors and receivers boond ? To what was the 
receiver of lands bound? Under whose command was such benefitctort 
What were the several lords reciprocally bound to do ? In what did the 
effect of this constitution appear ? What effect did their sucoesB have 
upon the other princes of Europe ? 

4. By what title had the lands in these countries been held ? What 
did these princes do? How &r did the feudal constitution extend? 
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property, and retake the Bame under the feudal obliga- 
tions of military fealty. In a few years the feudal con- 
stitution extended itself over all Western Europe. The 
Koman laws, which had so universally prevailed, were 
drf ven out, and for many centuries became lost and for- 
gotten. Hie feudal system was adopted in England as a 
pai^ of thjB national constitution during the reign of Wil- 
J^a.m the Korman. In consequence of this change, the 
^i^^g "became the universal lord, and original proprietor of 
&I1 the lands in the kingdom. 

S. The grantor of the feud was called the proprietor, or 
loird, because he retained the ultimate property of the 
fencJ^ or reward. The grantee, who had the use and pos- 
^^^Bion, was styled the feudatory, or vassal, which is an- 
other name for tenant, or holder of the lands. The words 
^^ the grant were words of gratuitous and pure donation. 
The grant was perfected by the ceremony of corporeal 
ittvestiture, or open* and notorious delivery of possession 
^^ the presence of other vassals. The tenant, upon inves- 
titure, did homage to his lord. Openly and humbly 
kneeling, being ungirt and uncovered, and holding up 
"^ hands both together between those of the lord, who 
8a.t hefofe him, he professed that " he did become his man 
"^tti that day forth, of life, and limb, and earthly honor;'' 
*Oci then he received a kiss from his lord. The idea of 
tenure pervades to a considerable degree the laws of real 
P^^perty in the several States. The title to lands in this 
country is essentially aUodialj and every tenant in fee- 
fiixiple has an absolute title, yet, in technical language, he 
^ ^^^lled a tenant in fee. 

^^^^ was the effect apon the Roman laws ? When was the feudal sys- 
JlJ^^^opted in England ? In consequence of this change, what did uio 

jfc^ _P|Poonie? 

^^^^Tiat was the grantor of a feud called ? Why? What was the 
*"'^ called? What was tiio character of the words of the grant? 




fr,.^^ "Vras tlie grant perfected ? What did the tenant do upon investi- 
41?^^ What position did he assume ? What did he profess ? What 
-wji *^^ leoave from his lord ? What does the idea of tenure pervade ? 



^^>^ is the nature of the title to lands in this country ? What has 
•**^ tenant in fee ? 
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6. By the Bevised Statutes of New York, which took 
effect in 1830, all feudal tenures were abolished. But the 
abolition of tenures did not take away or discharge any 
rents^ or services certain^ which at any time before had 
been, or at any time thereafter should be, created or re- 
served. 

7. Every citizen of the United States is competent to 
hold lands, and take the same by devise, descent, or pur- 
chase. Every person competent to hold lands may alien- 
ate the same in the form prescribed by statute, except 
idiots, persons of unsound mind, infants, and, in some 
States, married women. In some of the States restric- 
tions are placed upon the transfer of real property by the 
Indians, and in others no distinction is made. An alien 
may become qualified to hold real estate in most of the 
States before he is naturalized.. He must, however, be- 
come a resident of the State, with the intention of becom- 
ing a citizen of the United States, as soon as he can be 
naturalized. He must declare his intention to become a 
citizen. He must prepare a statement under oath, show- 
ing that he has complied with these requisitions. This 
certificate must be filed with the secretary of state. He 
is then authorized to take, hold, and transmit real prop- 
erty for a period of six years, during which time he may 
complete his naturalization. In ease of the death of such 
alien within six years, his heirs may take by descent, if 
they are qualified to hold the same, and the widow may 
be endowed. 



6. Wlien were feudal tenures abolished in New York ? What did this 
abolition of tenures not take away or discharge ? 

7. Who is competent to hold lands ? How may they take the same? 
Wlio may convey lands ? What is the rule as to Indians ? Can an 
alien become qualified to hold real estate? Where must he reside? 
With what intention ? What must ho declare ? Wliat must he pre- 
pare ? Where must he file such certificate ? What is he then authorbsed 
to do ? In case of the death of such alien within six years, who may 
take his property ? Is his widow entitled to dower ? 
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CHAPTER HI. 

CLASSES OF ESTATES. 

1. Estates in lands are divided into fonr classes : 1. Es- 
of inheritance; 2. Estates for life; 3. Estates for 
^ears ; 4. Estates at will or by sufferance. Tenures are 
^•bolished in most of the States. Every estate of inherit- 
^■nce is termed a fee-simple, or fee. Every such estate, 
'^hen not defeasible or conditional, is termed a fee-simple 
absolute. Estates tail are generally abolished. Estates 
Of inheritance and estates for life, are freehold estates. 
TSiose who hold such estates are freeholders. Estates for 
^ears, are chattels real. Estates at will or on sufferance 
^re not liable to levy and sale under execution. An estate 
during the life of a third person, whether limited to heirs 
or- otherwise, is deemed a freehold only during the life 
of the grantee or devisee. After his death, it is deemed a 
chattel real. 

2. Estates are of two kinds as to the time of their en- 
Jojinent: 1. Estates in possession ; 2. Estates in expec- 
tancy. In an estate in possession, the owner has a right 
to the immediate possession of the lands. In an estate in 
expectancy, the right to the possession is postponed to a 
future period. Estates in expectancy are divided into two 
classes : 1. Estates to commence at a future day, dcnomi- 

1. Into what classes are estates in lands divided? What is the condi- 
tion of tenures in most of the States ? What is every estate of inherit- 

• ^Hioe called ? If not defeasible or conditional ? Wliat is the condition of 
^ntttUed estates ? Which are freehold estates ? What are the holders of 
Smch estates oiUed ? Which are chattels real 1 Which are not liable to 
levy and sale under execution t When are estates for the life of a third 
penon freehold estates t What do thej become after the death of the 
Snmtee or devisee ? 

2. Of what two kinds are estates, as to the time of their onjojment ? 
^IHien has the owner a right to take estates in possession ? Wlicn has 
be the right to the possession of estates in expectancy t Into what two 
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nated future estates ; 2. Estates to return after the expira- 
tion of some other estate, denominated reversions. A 
.future estate is an estate, the possession of which is to 
commence at a future day, either without the intervention 
of a precedent estate, or on the determination, by lapse of 
time or otherwise, of a precedent estate created at the 
same time. When a future estate is dependent on a pre- 
cedent estate, it may be termed a remainder, and may be 
created and transferred by that name. A reversion is the 
residue of an estate left in the grantor or his heirs, or in 
the heirs of a testator, possession commencing on the de- 
termination of a particular estate, granted or devised. 

3. Future estates are either — 1. Vested ; or, 2. Contin- 
gent. Future estates are vested, when there is a person in 
being who would have an immediate right to the posses- 
sion of the lands upon the ceasing of the intermediate or 
precedent estate. Future estates are contingent, while the 
person to whom, or the event upon which, they are lim- 
ited to take effect remains uncertain. In New York, 
every future estate is void in its creation, which suspends 
the absolute powpr of alienation for a longer period than 
there are persons in being to whom an estate in fee in 
possession can be conveyed. The absolute power of 
alienation cannot be suspended by any limitation or con- 
dition whatever for a longer period tlian the continuance 
of two lives in being at the creation of the estate, with 
one single exception. A contingent remainder in fee may 
be limited on a prior remainder in fee, to take effect in 
the event that the person to whom the first remainder is 
limited shall die under the age of twenty-one years. 

4. All life-estates subsequent to those of the first two 

classes are estates in expectancy divided ? Wliat is a future estate ?^ 
Wlien a future estate is dependent on a precedent estate, what maj it bo 
termed ? What is a reversion ? 

8. Of what two classes are future estates ? When are future estates 
vested ? When contingent ? What future estates are void in their ci^ 
aiion in the State of New York ? For what period only can the absoliito 
power of alienation be suspended ? What is the exception ? 

4. What life estates are void? How does the remainder take efibct 
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Old. Upon the death of these two persons, the re- 
mckix^der takes effect in the same manner as if no other 
life- estates had been created. The accumulation of rents, 
issTx ^^ and profits of real estate may be directed by deed 
or "^^rill for tiie benefit of one or more minors, to terminate 
at 't^lzi.e expiration of their minority. If such accumulation 
bo for a longer time than the minority of the persons for 
08e benefit it is created, it is void as respects the time 
r<>iid such minority. If such infants shall be destitute 
oC other sufficient means of support and education, the 
c^^'^^^^will direct a suitable sum to be applied to their 
^^^intenance and education. 

^. Estates, in respect to the number and connection of 

tnoir owners, are divided into — 1. Estates in severalty; 

^^ Estates in joint tenancy ; 3. Estates in common. Es- 

^*tes granted or devised to two or more persons, in their 

o^wn right, are held in common, unless expressly declared 

^ l>e in joint tenancy. Estates vested in executors or 

^^^tees, as such, are held by them in joint tenancy. An 

^tato in severalty, is where one tenant holds the estate in 

. f O'Wn right. The distinctive feature of an estate in 

joint 'tenancy is the right of survivorship. At common 

*^> ^le entire estate, upon the death of one of the joint 

'^^^^ts, goes to the survivors, and the last survivor takes 

^^tate of inheritance. The right of survivorship, in 

1*7^^ ^" of the States, is abolished, except in case the estate 

in trust. Estates in common may be terminated 




death of those two persons ? When maj the accamulation of 
itM, IflBoes, and profits of real estate be directed by deed or wUl ? 
does it terminate ? If such accumalation be directed for a longer 
the minority of the persons for whose benefit it was created, 
the effect? when may the court direct a suitable sum to be ap- 
(1^^^ '^« the maintenance and education of such infSEmts ? 
OQx^^^^^^to how many classes are estates divided, as to the number and 
or ^^^^"^tion of their owners? How are estates granted or devised to two 
ez^^^;^^'^ persons, in their own right, held ? How are estates vested in 
thi^ ^ft^*^*" ^ trustees held ? What is an estate in severalty ? WTiat is 
9^ ^^^^^tinctive feature in an estate in joint tenancy? What is the right 
^ Ivorship, at common law ? Is the right of survivorship still jn 
:ln Uie several States ? How may estates in common be termi- 
1 
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in two ways : 1. By uniting all the titles in one tenant 
2. By partition. 

6. Estates at will originate in mntnal agreement, an< 
depend npon the conearrence of both parties. The dissen 
of either party may terminate it. Such an estate canno 
be the subject of conveyance. The estate of a tenant wh» 
comes into possession of lands by lawful title, but hold 
over by wrong after the determination of his interest, i 
an estate at sufferance. A conditional estate is one whid 
has a qualification annexed to it by which it may, npoi 
the happening or not happening of a particular event, b 
confirmed, modified, or destroyed. Estates by the com 
tesy and estates in dower will be examined hereafter. 



^- 



CHAPTER LIV. 

ALIENATION BY DEED. 

1. The usual term of transfer of real estate by deed is j 
grant The person making and executing the deed, i 
called the grantor. The person to whom the estate i 
granted, is called the grantee. The instrument by whid 
it is transferred, is called a deed. lical estate may b 
transferred from one person to another in three ways 
1. By deed ; 2. By will ; 3. By descent. 

2. Every grant in fee of a freehold estate must be mad 
in writing. It must be subscribed by the grantor or hi 

C. In what do estates at \nll originate ? Upon what do thoj depend 
How may thoj be terminated ? Is such an estate a subject of convQ 
ance ? What is an estate at sufferance ? What is a conditional estate 
What other estates are mentioned ? 

1. What is the usual term of transfer of real estate by deed? Wlit 
is the person making and executing the deed called ? What is the pei 
son called to whom the estate is granted? W^hat is the instrument b, 
which the transfer is made called? In how many ways may real eetat 
be transferred from one owner to another? 

2. How must every grant in fee of a freehold estate be made ? ]^ 
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tigenty duly authorized. It must be under seal, and the 

authority of the agent must be under seal. It must be 

^^^jr Acknowledged by the grantor or his agent, duly au- 

^orizcd, before it is delivered, or its execution must be 

attested by at least one subscribing witness. It must be 

^^Jy delivered by the grantor to the grantee. The execu- 

^■^^^ of a deed,* and its delivery, can only be proved by a 

ibing witness, in most of the States. If a deed is 
nowledged, and cannot be proved by a subscribing 
^^es, its execution is not complete, and it cannot be re- 
It does not take effect as to third parties until 
owledged or duly proved by a subscribing witness. 
A deed does not take effect until it is duly delivered 
6 grantor to the grantee. The formal parts of a deed 
1. The date when made ; 2. The names and descrip* 
of the parties grantor and grantee ; 3. The considera- 
I)aid by the grantee ; 4. Tlie receipt therefor ; 6. The 
t: ; 6. A full description of the property granted, with 
^ocality and boundaries ; 7. A covenant that the grant- 
^ ^ lawfully seized, and has a right to convey ; 8. A 
^^"^^xiant that the grantee shall have quiet possession; 
covenant that the property is free and clear from all 
mbrances; 10. A covenant to do any act necessary 
«rfect the title in the grantee; 11. A covenant to 
ant and dtfend ; 12. Conclusion, containing the date 
execution; 13. Signature and seal; 14. Acknow- 
ent. 

Chancellor Kent, in his Commentaries, says : " I ap- 
end that a deed would be perfectly competent, in any 
of the United States, to convey the fee, if it was to 
^ the following effect : 

sabscribod ? Must the instniment be under seal ? If executed by 

, Qt? Bj whom most it be acknowledged ? If not acknowledged, 

inu«t its execution be proved ? What is the last thing necessanr to 

ct the transfer? How only can the execution and delivery of a deed 

Toved ? If a deed is not acknowledged, and cannot be proved by a 

icribing witness, can it be recorded ? When does it take efiect ? 

Is the deUvery of the deed by the grantor to the grantee necessary 
Effect the transfer ? What are the rarmal parts of a deed? 
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"I, A. B., in consideration of one dollar to me paid by 
C. D., do bargain and sell (or, in New York, grant) to 
C. D. and his heirs (in New York, Virginia, etc., the 
words 'and his heirs' may be omitted) the lot of land 
(describe it). Witness my hand and seal, etc. 

'^ Bnt persons nsnally attach so much importance to the 
solemnity of forms, that the purchaser would rather be at 
the expense of exchanging a paper of such insignificance 
of appearance for a conveyance, surrounded by the usual 
outworks, and securing respect and checking attacks by 
the formality of its manner, the prolixity of its provisions, 
and the usual redundancy of its language. The English 
practice and the New York practice, down to the present 
timq, have been in conformity with the opinion of Lord 
Coke, that it is not advisable to depart from the formal 
and orderly parts of a deed which have been well con- 
sidered and settled." 

6. No person would be willing to take the title to an 
estate under a deed in the form given by the learned 
chancellor. Such form would be exceedingly defective. 
By the statute in New York, no covenant can be implied 
in any conveyance of real estate, whether such convey- 
ance contain special covenants or not. In the form 
given, there is no covenant on the part of the grantor that 
he is lawfully seized, and has a right to convey. There is 
no covenant that the grantee shall have quiet possession. 
There is no covenant that the estate is free and clear of all 
encumbrances. There is no covenant to do any act neces- 
sary to perfect the title in the grantee. There is no cove- 

4. What form of deed does ChanceUor Kent say he apprehends to be 
perfectly competent, in any part of the United States, to convey the fee ? 
To what does he say persons usually attach much importance ? What 
expense would the purchaser readily incur ? In accordance with whose 
opinion does he say the English practice and the practice in New York 
are conducted ? \Vhat was that opinion ? 

5. Would persons of ordinary prudence be willing to take the title to 
an estate in tne form given by Chancellor Kent ? Is such form complete 
or defective 1 Are there any implied covenants in any conveyance in 
New York ? What covenants are omitted in the form given ? What is 
the role u to implied covenants in moet of the States ?. 
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nsknt to warrant and defend the title. In most of the 
St Ates there is no implied covenant in a deed. All cove- 
nants ninst be duly expressed in the deed. 

6. Tlie heirs to whom the estate descends, and the dev- 

isoos to whom the estate is devised, are answerable upon 

tlxo covenants or agreements of the grantor or devisor to 

th.^ extent of the lands descended or devised to them. 

N'o greater estate passes by any grant or conveyance than 

t\\^ grantor himself possessed at the time of the delivery 

^^ "the deed, and could then lawfully convey. Every 

is conclusive against the grantor and his heirs, and 

^inst subsequent purchasers from the grantor or his 

except a subsequent purchaser in good faith and 

valuable consideration, who shall acquire a superior 

^^^1^ l>y a conveyance that shall have been first duly re- 

C5oi-<Je^^ A conveyance made by a tenant for life or for 

y^ars, of a greater estate than he possesses, passes to the 

gran^^e all the title, estate, and interest which such tenant 

^ould lawfully convey. 

• - ^very grant of lands is absolutely void, if, at the 

inrio ^f the delivery of the deed, the lands are in the 

*ctu^.J possession of another person, claiming under a 

^^ adverse to that of the grantor. The grantor may ex- 

, ^^^ a mortgage on such lands ; and such mortgage, if 

^ accorded, will bind the lands from the time the pos- 

r^^'-^^Ti thereof is recovered by the mortgagor or his repre- 

00^^^^ o what extent are the heirs and devisees responsible upon the 

* g^ S^^ ^ts of the grantor or devisor ? Does the grantee in any cose take 

'^l^^ll^^ter estate than the estate possessed bj the grantor? Against 

jjn^^^^ is every grant conclusive? vVhat exception is made? If a ten- 

•^ ^^1^ ^^^^ convey a greater estate than he possesses, what is the effect? 

^jjj^L ^^Hien is every grant of lands absolutely void ? Can the grantor 

^^l^^^te a mortgage on such lands? From what time will it bind the 
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CHAPTER nV. 

ESTATES IN DOWEB. 

1. Dower is a life-estate, which the law gives to the 
widow, of a third part of the lands of which her husband 
was seized at any time during the marriage. The word 
landa generally includes the buildings thereon, and the 
appurtenances thereto belonging. Tlie term dc^er ap- 
plies only to the estate of the widow in the lands of her 
deceased husband. The widow is entitled to a share in 
the personal property of her husband, which is fixed by 
statute in the several States. The widow of an alien, en- 
titled by law to hold real estate, is entitled to dower, if 
she is an inhabitant of the State at the time of her husr* 
band's death. If the husband be seized of one estate, 
which he exchanges for another estate, the widow cannot 
be endowed of both ; but she is entitled to her election, 
within one year, out of which she will take her dower. 
If she make no election within one year, she is prcfsumed 
to have selected the estate received in exchange. 

2. K the husband had executed a mortgage on the es* 
tate of inheritance of which he was seized before the mar- 
riage, the widow is not entitled to dower against tho 
mortgagee, except in the surplus after the mortgage is 
foreclosed. If the mortgage is paid before the death of 
the husband, she is entitled to dower in the whole estate. 
She cannot claim her dower against the mortgagee ; but 



1. What is dower? Wliat doee the word lands include? To what 
only does the term dower applj ? Is the widow entitled to a share in 
the personal property ? How fixed ? Is the widow of an alien entitled 
to dower ? If the husband has been seized of one estate, which he has 
exchanged fbr another, can the widow receive dower fhnn both ? If she 
make no election within one year, what is presumed ? 

2. If the husband had mortgaged his estate before marriage ? If the 
mortgage is paid before tho dea& of the husband? Can die claim her 
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bIk ^ may claim it against all others. Where the husband 
J> v:m sr<;hase8 lands during the existence of the marriage, and 
ffi^^^^is a mortgage for the purchase-money, the widow is 
f ^^ "t i tied to dower only in the surplus after the mortgage 
id and satisfied. Tlie widow is not entitled to dower 
-K Ands mortgaged to her husband, unless he foreclose 

mortgage before his death. 
- The title to dower may be barred in several ways : 
1 - -^7 a decree of the court annulling the marriage for 
o^^x^^ses existing at the time of the marriage; 2. By a de- 
^■^^^^^ of the court dissolving the marriage for the miscon- 
. '•^cit of the wife ; 3. By the wife joining with her husband 
^te conveyance of the estate; 4. By a jointure settled 
the wife ; 5. By electing to take a devise or bequest 
husband's will, instead of her dower. 
• A jointure, -in its enlarged sense, signifies a joint cs- 
l>elonging to the husband and wife, which passes in 
^^"olo to the survivor. A jointure to bar the right of 
or is a competent estate of lands and tenements, to 
effect, in profit or possession, immediately after the 
-, ^L of the husband. To make the jointure valid, the 

^lo^wing circumstances are necessary: 1. It must take 
^^®^t in possession or profit immediately after the death 
. ^l^^ hi^sband; 2. It must be an estate for the life of the 
,.^^^^ or a greater estate ; it may be in fee ; 3. It must bo 
. ^^^t;cd to the wife herself, and not to any other pcreon, in 
^^^^ for her; 4. It must be made in satisfaction of the 
^^ « whole dower, and not of a part of it only ; 5. The 
^ limited to the wife must be averred to be in satis- 
^n of her whole dower ; 6. It must be made before 
iage. By the statute of the State of New York, an 
e in lands may be conveyed — 1. To a person and his 




against the mortgagee ? If the huiband purcbaae lands daring 
^^:iaarriage, and give a mortgage for the purchase-money ? Is the 
^ Vr entmed to dower in lands mortgaged to her husband ? 
How may the title to dower be bi^ed ? 
jc^i^*' "What does a jointure, in its enlarged sense, signil^'? What is a 
*^^^^*^'*'~B to bar the right, of dower? "What circumstances are neccssar/ 
^e a jointure valid? To whom, in the State of New York, ma/ 
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intended wife ; 2. To such intended wife alone; 3. To an; 
person, in trust for such person and his intended wife 
4. In trust for such wife alone, for the purpose of creatinj 
a jointure for such intended wife, and with her assent. 

5. The assent of the wife to such jointure, if she be c 
full age, must be evidenced by her becoming a party t 
the conveyance by which it is settled. If she be an in 
fant, her assent must be evidenced by her joining wit] 
her father or guardian in such conveyance. Such i 
jointure is a bar to her whole dower. A pecuniary pro 
vision may be made for the intended wife ; and if he 
assent is given in the same manner, it will be a bar t 
any claim of dower in all the lands of her husband. If i 
jointure be made before her marriage, without her assent 
or after her marriage, she may make her election to tab 
the jointure or her dower. She is deemed to have selectee 
her jointure or pecuniary provision, if she does not com 
mcnce proceedings to recover her dower within one year 

6. Every jointure, devise, or pecuniary provision, ii 
lien of dower, is forfeited in the same cases in whicl 
dower would be forfeited. The wife cannot be deprivec 
of her dower by any act, deed, or conveyance of the hus 
band, without the assent of the wife, evidenced by he 
joining with him in the conveyance, and ackuowledginj 
tlie same in the manner required by law. No judgmen 
or decree of any court against the husband, or crime com 
mitted by him, can prejudice the right of the wife U 
dower. The estate which the wife takes in the lands o 



lands be conveyed for the purpose of creating a Jointure for an Intendei 
wife, with her assent? 

5. How must the assent of the wife be evidenced, if she be of full age 
If she be an infant? What is the effect of such a jointure ? WiU a pc 
cuniary provision made for an intended wife bar her dower? If i 
jointure be made by the intended husband, without the consent of th 
wife, or be made after marriage, what is its effect? When is she deemei 
to have selected her jointure ? 

6. In what cases is every jointure, devise, or pecuniary provision, ii 
lieu of dower, forfeited ? Can the wife be deprived of dower by any ac 
of the husband without her assent ? How must her assent be evidenced 
What is the effect of a judgment, decree, or sentence of court against thi 
husband, upon the dower of the wife ? Does the estate which tho wif! 
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Ler deceased hnsband varies somewhat in the several 
States. In most of the States, she takes one-third of the 
profits for life ; or, in case there be no children, one-half. 
In some States, she takes one-half in fee, when there are 
uo lineal descendants. 

7. The widow may remain in the chief house of her 
hnsband, and have her reasonable maintenance out of the 
estate, for forty days, whether her dower is assigned or 
not. The widow, if of age at the time of the death of her 
husband, must claim her dower within twenty-one years. 
The widow is entitled to damages for withholding her 
dower. The measure of damages is one-third part of the 
annual value of the mesne profits. If the action is against 
the heirs, she will recover from the time of the death of 
her hnsband. If against a stranger, from the time of de- 
mand, not exceeding, in any case, six years. Such dam- 
are not estimated on aiiy permanent improvements. 



CHAPTER LV. 

ESTATES BY THE COURTESY. 



1. Ebtatks by the courtesy are life-estates. Where a 
wife 18 seized of lands, and the husband and wife have 
issue bom alive, the husband, after the death of the wife, 
is entitled to the rents, issues, and profits of such lands 



bj right of dower differ in the different States? What does she 
take in most of the States? What does she take in some of the States, 
if there are no lineal descendants ? 

7. For what time may the widow remain in the chief house of her 
hariMUid? To what is she entitled daring that time? Within what 
tizne most the widow, if of age at the death of her husband, claim her 
dower? To what damages is the widow entitled for withholding her 
dower? For what time, if the action is against the heirs? For what 
time, if the action is against a stranger? Are such damages estimated 
on aDT pennanent improvement ? 

1. How long do estates bj the oonrtesy continue ? Wliat is an estate 
18 9 
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during his life. He is called a tenant by the courtesy. 
Four circumstances are necessary to the existence of this 
estate: 1. Marriage; 2. Seizin of the wife; 3. Issue of 
the marriage ; 4, Death of the wife. 

2. A void marriage gives no right to courtesy. If the 
marriage be voidable only^ and it is not avoided during 
the life of the wife, the husband has the right to courtesy. 
A voidable marriage cannot be avoided after the death of 
one of the parties. The husband is called tenant, by the 
courtesy initiate^ as soon as there is marriage seizin of 
the wife and birth of the child. The tenancy is consam- 
mated by the death of the wife. 

3. The issue must be bom alive, and during the life of 
the mother. If the mother die in childbirth, and the 
child be taken from her alive, the husband has no title by 
the courtesy. The issue must be such as can inherit the 
estate of the mother. If lands are given to the wife, and 
the heirs male of her body, and she have issue a daughter 
only, the husband is not entitled to courtesy. 



♦- 



CHAPTER LVI. 

ESTATES FOR YEARS, AND AT WILL. 

1. Estates for years, and at will, are created by mutual 
contract between the parties. The time for the payment 

hy the courtly ? What four circomstaxices are necessaiy to the existenoe 
of this estate? 

2. If the marriage he void, what is the effect? If the marriage he 
voidable only ? Can a voidable marriage be avoided after the death <^ 
one of the parties? When is the husband tenant by the courtesy initi- 
ate ? How is this tenancy consummated ? 

8. Is it necessary that the issue and the mother be both living at the 
time of the birth of the issue ? If the child be not living at the time <^ 
its birth ? If the child be removed aUve after the death of the mother? 
Is it necessary that the infant be capable of inheriting the estate of the 
mother ? If the estate be given to the wife, and the heirs male of her 
body, and she have issue a daughter only? 

1. How are estates for years and at wUl created ? How is the time for 
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of rents is generally governed by statute or by cnstora. 
Bents are, by castom, in New York city, payable quar- 
terly. When the time for which the tenant is to use and 
occupy the lands and tenements is described and set forth 
in the contract, the tenancy ceases at the expiration of 
such limited time. A tenancy at will may be terminated 
by the landlord's giving one month's notice in writing to 
the tenant, requiring him to remove therefrom. The ten- 
ant may also give notice of his intention to quit the prem- 



2. An estate for years in lands is personal property. 
All leases for more than one year must be in writing. 
All leases for more than three years must be recorded, if 
the tenant would secure his lease against subsequent pur- 
chasers. 



CHAPTER LVn. 

DESCENT OF REAL PROPERTY. 

1. The general rules of law, governing the descent of 
real property, are nearly the same in all the States. As 
this is regulated entirely by the legislatures of the several 
States, some changes have been made in the laws estab- 
lished in the colonial governments. Every person who is 
capable of alienating his real estate, may by last will and 
testament devise the same, and regulate its descent in 
Buch manner as he shall deem proper. But the law regu- 
lates the descent of the real estate of every person who 
dies without devising the same. 

piymenl of rent regolated, if not mentioned in the lease ? When arc 
iCQto pi^ble in New York by custom ? When does the tenancy cease, 
if the lease be for yean ? How may a tenancy at will be terminated 7 
Can this notice be ffiven by either party ? 

2, What kind of property is an estate for yean Y How must leases 
^ mofe than one year be made ? If for more than three years ? 

1. Are the rules of law, goreminff the descent of real property, the same 
Ui all th« States? How is the descent of property r^g^ted? Who 
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2. Tlie person who dies without a will is called tntes- 
taU. The real property of every person who dies intestate, 
descends to his lineal descendants. If his lineal descend- 
ants are all children, or all grandchildren, the inheritance 
descends to them in equal shares. Then thej are of 
equal degrees of consanguinity. The inheritance descends 
to such lineal descendants in equal parts, however remote 
from the intestate the common d^ree of consanguinity 
may be. 

3. If a part of such children be living, and a part have 
died, leaving issue, the estate is divided into as many 
equal parts as there are children living, and children who 
Lave died leaving issue. The descendants of each child, 
who has died, receive the share which their parent would 
have received if living. In every case where the descend- 
ants are of unequal degrees of consanguinity, those who are 
in the nearest degree take the shares which would have 
descended to them, had all the descendants in the same 
degree, who have died leaving issue, been living. The 
issue of the descendants who have died, respectively, take 
the shares which their parents would have taken if living. 

4. If there be no lineal descendants, such as children 
and grandchildren, the estate, if it descended on the part 
of the father, or was earned by the intestate, goes to the 
father. If the inheritance descended on the side of the 
mother, it goes to the mother, if living. If the mother be 
dead, the inheritance goes to the father for life, and the 
reversion to the brothers and sisters of tlie intestate. If 



may regulate the descent of his real property? How? The descent of 
whuee real estate does the law regulate? 

2. What is the person who dies without a wiU called ? To whom does 
the real estate of every person who dies intestate descend ? If his lineal 
descendants are all children, or all grandchildren, in what proportion do 
they inherit ? Of what decrees of consanguinity are they ? How does 
the inheritance descend if the degrees of consanguinity are more remote^ 
but common to all; as grandchildiren, g^reat-grandchUdren ? 

8. If a part of such children be living, and a part have died, leaving 
iasuo, how does the inheritance descend ? What do the deeoendantsa 
each child, who has died, receive ? What is the nUe, in every 
where the descendants are of unequal degrees of oonsanguini^ ? 
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^®»*o be no Buch brothers and sisters, or their descendants, 
^ezk the inheritance descends to the father in fee. 

S- Jf the intestate die without descendants, and leave 

^^ '^'ther entitled to the inheritance, but leave a mother, 

*n<l l>rother8 and sisters, then the inheritance descends to 

. ^ *=*:iother for life, and the reversion to the brothers and 

8i8tox-:B. If there are no brothers or sisters of the intestate, 

J!^*" "tileir descendants, then the inheritance descends to 

^ '■^^other in fee. If there be neither lineal descendants, 

,^** ^'jBther, nor mother, capable of inheriting the estate, it 

^^^^Tids to the brothers and sisters of the intestate, gov- 

/^^^i by the same rules of consanguinity as are applied 

J^* ^^eal descendants. 

^* If there be no lineal descendants, or father or mother, 
^ bother or sister, or their descendants, if the estate 
. ^^^ to the intestate on the part of the father^ it will go 
^-■^^ brothers and sisters of the father, or their descend- 
^ ^ in the same manner that it would descend to lineal 
^ ^^^ndants. If there be no brothers or sisters of the 
^ ^^^r or their descendants, then the inheritance descends 
• **^>c brothers and sisters of the mother of the intestate, 
j^^ ^he same manner as it would descend to lineal 
'^^^ndants. If the estate came to the intestate on the 
of the mother J it would go to the brothers and sisters 
e intestate's mother ; and if none, nor their descend- 
then to the brothers and sisters of the father. 




there toe no lineal desoendants, and the estate of the intestato 
led on the part of the father, or was earned by the intestate ? If 
-^^:^heritanoe descended on the part of the mother? If the mother be 
"^ If there be no such brother, or sister, or their descendants ? 
JKf the intestate die without descendants, and leave no father entithHl 
e inheritance, but leave a mother, and brothers, and sisters? If 
are no brothers or sisters of the intestate, or their descendants ? 
be neither lineal descendants, nor flELther, nor mother ? 
^% there be no lineal descendants, or father or mother, or brother or 
^^j or their descendants, and the estate came to the intestate on the 
^:^ the father? If there bo no brothers or sisters of the flELther, or 
descendants Y If the estate came to the intestate on the part of the 
^ -«r? If there be no brothers or sisters of the mother ? 

U^^ ^ »^ ^Q case the inheritance came to the intestate on the port of neither 

ler nor the miotherY 
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7. In case the iDheritance came to the intestate on tl 
part of neither father or mother, it will descend to tl 
brothers and sisters of both father and mother in equi 
shares, in the same manner that it wonld descend to line 
descendants. 

8. In case of the death of an ill^itimate intestate witl 
out descendants, the inheritance descends to his mothe 
If she be dead, it goes to the relatives on the part of tl 
mother. Eelatives of the half-blood inherit equally wil 
those of the whole blood, unless the inheritance came i 
the intestate from some of his ancestors ; in which case al 
not of the blood of such ancestors, are excluded from tl 
inheritance. Descendants and relatives of the intestat 
begotten before his death, but bom after, inherit in tl 
same manner as if they had been born in the lifetime i 
the intestate. 

9. If any child of an intestate has received property b 
way of advancement, as his portion of the estate, if tl 
same is equal to his share of the estate, he will not I 
entitled to any further share of the estate. If sue 
advancement be less, he will be entitled to so much i 
will make his share equal with the others. Monc 
expended in the maintenance and education of the chili 
without a view to settlement, is not deemed an advano 
ment. 



8. In case of the death of an Ulegitiinate intestate, i%ithout deMOD 
ants? If the mother he dead? How do relatives of the ludf>blood i 
herit ? If the estate came to the intestate on the part of one of his a 
oestors ? If descendants or reUtives are begotten before, and bom afk 
the death of the intestate ? 

9. If any child of the intestate has receiTed adTanccments, by way 
settlement t If money be expended in the midntenanoe and ednoatk 
of achUd? 
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CHAPTER LVm. 

AND RECORDING OP DEEDS AND MORTGAGES. 

All coRYejances of real estate must be recorded, 
are to bo recorded in the county where the property 
^® ^^'txiated. Every conveyance not so recorded is void as 
^S^»i^::fcgt any subsequent purchaser in good faith and for 
^ "^^Xuable consideration, whose conveyance shall be first 
^^1"«^ recorded. 




^ ^* Different sets of books are provided by the clerks of 
^^ ^fccveral counties for recording deeds and mortgages, 
^ne set of books, all absolute conveyances, such as 
«, are recorded. In the other set of books, all condi- 
^ ^ conveyances, such as mortgages, are recorded. To 
^^le any conveyance to be recorded by any county 
rr'^^**^, it must be acknowledged by the party executing 
*^ same, or be proved by a subscribing witness thereto, 
acknowledgment or proof may be taken before a 
istrate or commissioner of deeds. Such magistrate 
Bch commissioner must act within the limits of his 
IJjT* -^ Miction; and he has no authority to act out of the 
^^ct for which he was appointed or elected. K the 
^)f or acknowledgment be taken before any judge, it 
'^t be taken within the jurisdiction of the court to 
^ch he belongs. The proof or acknowledgment may 
aken by the mayors of cities, or consuls of the United 
ixjsiding in foreign countries. The proof or ac- 




^ What conveyance most be recorded? Wliere? If not recorded, 

~^t Is the effect? 

_ ^ How many sets of books are provided by county clerks ? What is 

^^g^rded in each ? To entitle a conveyance to be recorded by a county 

X^^^t, what is necessary to be done ? Before whom may such acknow- 

^Z^ ^pnent or proof be taken ? Within what limits must the maffistrate 

X^ TSommisBioner act ? Has ho any authority to act out of his district 7 

'^•kcn before the judge of a court? What other ofllcers are authorised 
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knowledgment may be taken in any other State or Terr 
tory of the United States, by any officer authorized t 
take such proof or acknowledgment in such State or Te: 
ritory. The officer taking an acknowledgment must knoiji 
or have satisfactory proof, that the person making sue 
acknowledgment is the individual described in and wh 
executed the same. 

3. The governor of one State may appoint eoramii 
feioners in any city or county in any of the other State 
and Territories. They are generally appointed for foi 
years. They have authority to take acknowledgment 
and proof of any instrument under seal to be rccordec 
The certificate of such commissioner must be made undc 
his signature and official seal. The certificate must b 
indorsed on the instrument. 

4. Commissioners appointed by the governors of Statei 
authorizing them to perform their duties in other State 
are required to prepare an official seal. The commii 
sioner^s name must be upon the seal, together with tli 

words, "Commissioner for tlie State of ," and th 

name of the State, city, and county in which he reside 
and for which he is appointed. He is required to have 
clear impression of the seal made upon wax, or som 
other tenacious substance, and to cause the same to b 
filed with the secretary of state, with his signature, in hi 
own handwriting. Before any deed acknowledged o 
proved before him is entitled to be recorded, a ccrtifieat 
of the secretary of state must be attached. The secretar; 
of state must certify — 1. That the commissioner, at th 



to take proofs and acknowledgments? By whom mav they be taken, ! 
taken out of the State in which the land is situated ? What is neoeasar 
for the person taking the proof or acknowledgment to know ? 

8. What officers may the governors of States appoint in other States 
For what time generally appointed ? What is their authority ? How i 
his certificate made ? Where indorsed ? 

4. What seal must such commissioners prepare? Wliat mx2st be upo: 
the seal ? Upon what must an impression of this seal be made ? Wher 
to be filed ? Accompanied with what ? What certificate must be at 
tuched to the certificate of such commissioner, to entitle the convejano 
to be recorded ? To what facta must the secretary of state certify T 
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of taking such proof or acknowledgment, was duly 

orized to take tlie same ; 2. Tliat the secretary is ac- , 

inted with the handwriting of such commissioner, and 

oompared the signature to snch certificate with the 

tore of the commissioner deposited in his office; 

he has compared the seal of such commissioner 

the seal deposited in his office; 4. That he verily 

^es the signature and impression of the seal on the 

<^ertificate to be genuine. 

It is the duty of the secretary of state to prepare in- 

tions and a set of forms, and forward the same to 

Yximissioners acting in other States. In foreign coun- 

5, proof or acknowledgment of deeds may be taken be- 

American ministers, consuls, and charges des affaires. 

^n a married woman joins in a deed with her husband, 

TQnst acknowledge the same; and in several States 

xnnst, on a private examination, apart from her hus- 

^, acknowledge " that she executed such conveyance 

jr, and without any fear or compulsion of her hus- 

• The proof of the execution of any conveyance must 

"^xiade by the subscribing witness. He must state — 

^[is place of residence ; 2. That he knows the person 

ribed in and who executed such conveyance ; 3. That 

"V^tnessed the execution thereof. Ti^ officer taking the 

f must be personally acquainted 'with such sub- 

ing witness, or have satisfactory evidence that he 

e same person who was the subscribing witness to 

instrument. If the witness refuse to appear and 

fy to the execution of the conveyance, any officer 

orized to take such proof, and authorized to issue 






-• What is the aecretary of state required to prepare ? Before whom 

E^^Qof taken in foreign conntries? when a married woman joins with 

husband in a deed, is she required to acknowledge the same ? How 

L she acknowledge the some in New York and many other States ? 

How must the proof of the execution of any conveyance be made ? 

tmust the subscribing witness state? What knowledge must the 

r taking the proof have ? If the witness refuse to appear and testify 

le execution ox the conveyance, what is to bo done ? If the witness 




203 PBOOF AND BECOBDIKG 

a fmbpoena, may issue a subpoena to snch witness, re 
quiring him to appear before liira, and testify to th 
execution. If such witness refuse to appear, or refos 
to testify, he may be committed to jail by the office 
issuing the subpoena, and may also be fined. In th 
certificate of proof, it is the duty of the officer to giv 
the names of the witnesses examined before him, wit 
their residence, and the substance of their evidence. 

7. When a conveyance has been duly acknowledge 
or proved, and recorded, the conveyance may be rea 
in evidence ; and the record, or a transcript thereof, dul 
certified, may be read in evidence. This evidence is nc 
conclusive; but it may be rebutted by any party to 
suit who is afiected thereby. If the party contesting tb 
proof make it appear that the proof was taken upon th 
oath of incompetent witnesses, it is successfully rebutte( 
unless sustained by other competent proof. 

8. It is a general rule, that when the acknowledgmeii 
or proof of a conveyance is taken before an officer authoi 
ized to take the same, yet residing out of the distric 
where the property is located, in addition to his certificat 
of proof or acknowledgment, the certificate of the clerk c 
the county, or the clerk of the court, or the secretary c 
state, under his Iiand and official seal, must be subjoined 
specifying that the officer taking the proof or acknowledg 
ment was duly authorized to take the same ; that he i 
acquainted with the handwriting of such officer, tan 
verily believes the signature of the officer to be gen 
nine. The certificate and the conveyance must be w 
corded together. 



refuse to appear or refuse to testify after ho is subpoenaed ? What mu 
the officer give in his certificate of proof? 

7. When a conveyance has been duly acknowledged or proved, and r 
corded, can it be road in evidence without further proof? Can tt 
record, or a transcript thereof, be read in evidence ? Is this eyideot 
conclusive? If the deed was proved upon the oath of inonnpofeei 
witnesses? 

8. If the officer before whom the proof or acknowledgment is take 
resides out of the district in which the property is locate^ what muBt 1 
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^- Oonvejances are entitled to be recorded in tlie order 
mw-liicjj they are delivered to the county clerk. They 
we considered as recorded from the time of such delivery, 
•^e officer makes an entry in his record, specifying the 
minnte, hour, day, month, and year when the same was 
aelivered. He also enters the same on tlic conveyance. 
^^ officer who records deeds and otlior conveyances in 
^e w York City is called " register." A mortgage, when 
P**^> may be satisfied on the record. A certificate is 
MacJo by the mortgagee, specifying that the mortgage has 
"^^^ paid and satisfied. It is signed, acknowledged, and 
'oeorded. A conveyance may be proved after the death 
^^ *t:he witness. The death of the witness must first bo 
proved. The handwriting of the witness, and of the 
P'^^ntor, may then be proved. It may be recorded in the 
P^'^per office, if the original deed be at the same time de- 
P^^^ited in the same office, there to remain for the inspec- 
tion of all persons desiring to examine the same. This 
"^^^3 not entitle such conveyance to be read in evidence. 

^O^ No conveyance can be recorded without being 
P'^^^'V'ed or acknowledged. Any county clerk or register 
^ *i^l)le to fine and imprisonment for recording a con- 
^^y ^nce without being proved or acknowledged. If the 
Oaiesioner, or other officer, be guilty of malfeasance, 
^^ liable to fine, imprisonment, and damages. If a 
m execute a deed under the power-of-attorney, the 




jL^^^'^Jied? What mast such ccrtificato siKjdfjr? Is it neceesarj to re- 
^^^ ^bis certificate with the oonvejanoe ? 

1^^ ^n what order are conveyances entitled to be recorded? From 

^ "^ time are tiiey considered as recorded? What does the officer re- 

t|^^^'*'^>'^ig the same specify in the record ? Does he indorse the same on 

Y^^j^^^^^^nnveyance? What officer records conveyances in the city of New 

A^^^J^^ ? When a mortgage has been paid, what is to be done ? What 

il^^* ^he mortgagee specif in his certificate ? What is to bo done with 

ara-w ^3Brtificate ? How can a convejrance be proved after the doath of the 

j5\.^l*^*^*2ribing witness? Can it be recorded, if so proved? Does this en- 

9ach conveyance to bo read in evidence ? 

• What mnst be done before a conveyance can be recorded? To 

•'t penalty is the connty clerk liable for recording a conveyance withp 

proof or acknowledgment ? If the officer taking the proof or ao- 

^^^ledgment be guilty of malfeasance? If a person execute a deed 
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deed and the power-of-attorney mnst both be reco: 
A general power-of-attorney, when recorded, is to be 
voked by recording the instrument containing each rev 
cation. 



♦^ 



CHAPTER UX. 

EMBLEMENTS AND FIXTUEES. 

1. All estates in lands, in fee or for life, are freehold 
estates, and are real property. AH other estates in lapds 
are personal property. The word lands generally inclndes 
the buildings and appurtenances thereto belonging. If 
one man erect buildings on the land of another man, 
without any authority or* permission, express or impliedi 
the buildings belong to the owner of the land. " Lands" 
include not only tlie soil, but every thing attached to it, 
above or below, as trees, stones, mines. If a man sells or 
devises a lot of land, the buildings thereon will pass with- 
out being named in the deed or will. 

2. If a tree stand upon the line between adjoining owners, 
the tree belongs to both owners, and neither has a right 
to destroy it. Tlie limbs of the tree are presumed to fol- 
low the course of the roots, and if a fruit-tree stand upon 
the line between two adjoining owners, each is entitled to 
the fruit which hangs above his land. The roots of the 
tree have extended into the soil of both owners, and con- 
veyed nourishment therefrom through the body of the 
tree, and deposited the same in fruit above the land. The 
ancient maxim of law is, " Cujus est solum^ ejus est usgue 

under the power-of-attomej, what must be reccHrded t How is a genexml 
power-of-attomey, when recorded, to be revoked ? 

1. What are freehold estates? What are aU other estates in lands? 
What does the word lands generally include ? If one man erect build- 
ings on the land of another, without authority or permission, what is 
the efifoct ? What does the term lands include ? If a man seU or devise 
a lot of land, what wiU pass by such deed or will ? 

2. If a tree stand upon the line between adjoining owners? If such 
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<^ ecdumJ'^ This principle applies also to frnit-trees 

^fanding near the line of adjoining owners. Each clearlj 

^Aould be entitled to the fruit which falls on his own lands. 

3. Crops are real property, while growing. They be- 

C(>i:xie personal property, in some States, when ripe; and 

in cithers, when severed from the soil. Emblcn^nts are 

cro j)8 growing on lands held by a title of uncertain dura- 

tioii. The crops growing on the dower of a widow, or on 

amjr other life-estate, are emblements. At the termination 

of t:he life-estate, the estate passes to another, but the crops 

belong to the estate of the deceased. Emblements include 

'11 orops raised by annual expense and labor. The fruit 

of trees does not come under this title. Spontaneous 

^T^'^asses are not emblements. Hops, though growing on 

A^x^oient roots, are emblements. As soon as the ground is 

I^^'epa.red and the seed sown, the title to the crops is 

; and when a tenant for life dies after the seed is 

9 and before harvest, the executors or administrators 

the growing crops as a return for the labor and 

pense of the deceased in tilling the ground. When an 

t of uncertain duration is terminated in any other 

than by death, or by the act of the owner, he is 

tit;Xcd to emblements. Where the tenant dies before 

g, but after having prepared the ground, there is no 

to emblements. A tenant for years is not entitled 

blements. 

A fixture is something annexed to the lands or build- 
Fixtures are of two classes — movable and immova- 

I a firuit-tree, what right has each in tho fruit ? Upon wliat ground ? 

o^ ^.^L^* *"* ancient maxim of law ? To what does this principle apply ? 

j^^^^^J^That are crops while growing? When do they become penonal 

? What are emblements t When an estate of uncertain ter- 




^r*"^wion jMLSses to another^ to what estate do the crops belong ? What 
?^^^blement8 include? What, is the rule as to the fruit of trees? 
I^^^^aneous grasses? Hops? When is the title to emblements per- 
^^^*^^ ? When a tenant for life dies after tho seed is sown, and b^ore 
^^^^•t, to whom do the growing crops go ? When an estate of unocr- 
^^^ ^oration is terminate during the Ufe of the person holding such 
v*'^*^, and without his consent ? When the tenant dies before sowing, 
bat f^f^ preparing the ground ? Is a tenant for years entitled to emble- 
ments? 
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ble, or permanent. If they are movable, they are personal 
propert3\ If they are immovable, they become apart of 
the real property. Tlie question whether a fixture is 
movable or immovable arises — 1. Between the grantor 
and grantee, in the sale of real property ; 2. Between the 
heir and executor or administrator, in case of the death 
of the owner of real property ; 8. Between landlord and 
tenant. As between grantor and grantee, the keys of the 
house are a part of the real property, or so affixed to it 
as to pass with the land. The manure made in the ordi- 
nary process of carrying on a farm^ is a part of the real 
property, and passes with the land, unless expressly 
reserved. If the manure be artificial, and not procured 
from the farm, such as guano, it does not pass with the 
land, until deposited thereon. To constitute a permanent 
fixture, and give a chattel the character of real estate, 
there must be a complete annexation to the soil. An extra 
door, which may be lifted from its hinges, is not a per> 
manent, but a movable fixture. Gas-fixtures, attached to 
the gas-pipes in a house, are movable fixtures. Machinery, 
erected for manufacturing purposes on timbers imbedded 
in the ground, or fastened to the timbers of the building 
by bolts, screws, or cleats, if it can be moved without 
injury to the building, is not a permanent fixture, and 
does not pass by a sale of the lands and tenements. 

5. Some things ^^^onoZ in their nature, but fitted and 
prepared to be used with real estate, and essential to its 
beneficial enjoyment, pass with the lands. Tlie convey- 
ance of a saw-mill will pass the mill-chain, dogs, and bars 

4. What is a fixtare ? Of what two kinds are fixtares ? What kind 
of property are movable fixtares ? Immovable fixtares ? In what three 
cases does the question whether a fixtare is movable or immovable arise ? 
Are the keys of the hoase real or personal property Y Does the manore 
on the land pass with the land ? What is necessary to constitute a per- 
manent fixture, and give a chattel the character of real estate ? Is an 
extra door, which may be lifted from the hinges^ a x)ermanent or mov- 
able fixture? To what class do gsB-fixtures belong? Machinery for 
manufacturing purposes? 

6. What will a conveyance of a saw-mill pass ? The conveyance of 
any mill ? The conveyance of a farm ? The conveyance of a bark-min 7 
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oonnected with it. The conveyance of a mill passes the 
floodgates, and also the machinery, whether affixed or 
Dot. The conveyance of a farm will pass the fencing 
Btuff, which has been used for fences, though temporarily 
detached from the land. A steam-engine, with fixtures 
used to drive a bark-mill, is part of the realty, and passes 
by a conveyance of the bark-mill. Articles absohitely 
necessary to the enjoyment of the land will pass to a 
purchaser, whether on the land or not ; such as doors, 
TTiiidows, locks, keys, etc. They are constructively an- 



6. A tenant may remove his implements of trade. He 
i.y remove the machinery he has* erected, if it can be 
'■^Jcnoved without injury to the realty. The tenant may 
ove any building erected by him for the purpose of 
■jring on his trade. If the tenant be a tavern-keeper, 
erect a building for a shed, barn, stable, or store- 
he may remove the same, if it can be done without 
ry to the land. The tenant may remove articles 
ted for ornament or domestic use, if they can be 
oved without injury. Gardeners may remove trees 
shrubs which they planted for the purpose of sale, 
irrner who has planted trees on the land he has hired, 
not remove them. 

artides are abeolatelj necessary to the enjojment of the lands, 

— as doors, windows, locks, keys, etc. ? 

* -- What implements may the tenant remove ? What machinery may 

^"^TO iove? If the tenant has erected a boUding for the purpose of 

— ring on his trade ? If erected for ornament or domestic use ? What 

gardeners remove ? Can a fimner do the same ? 
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CPIAPTER LX. 

GENERAL PROVISIONS RESPECTING REAL PROPERTT. 

1. The primary division of estates is into freehold and 
Icfis than a freehold. A freehold is an estate of inherit- 
ance, or for life, in real property. An owner of a freehold 
cf^tate is said to be seized of tlie same. The owner of a 
less estate is said to be possessed of the same. In Eng- 
land, the king is held to be the only original source of 
title to real estate. A similar principle has been adopted 
in this country. The title in lands can only be deduced 
from tlio crown, or the United States, or the State gov- 
ernments. The right on the part of government to take 
private ])roperty for public purposes, subject to the obli- 
gation of paying a just compensation therefor, is called 
the right of eminent domain* It is exercised in time of 
war and in time of peace. 

2. An estate for life terminates, of course, upon the 
death of the tenant. Such death may sometimes be pre- 
Hunicd from circumstances. A continued absence of seven 
ycMirs raisoH a j^rosuniption of death, which authorizes the 
next RucroiHling owner to enter upon the estate. If the 
tenant for life prove to be still living, he may recover the 
lands, with the intermediate rents and profits. 

M. A ri;;ht of way is the privilege which one person 
hna of passing over the lands of another. The right of 



t. WImt In th<* v»*^n^«ry division of cstatcB? What is a freehold? 
Who aw HAld to W HiM7.iHl,*nml who only ])06soBaod, of real estate ? Who 
In tho m>»iriH* of litlo Xo r^a] t*tatc in England? What is the soarce of 
i\i\t^ in OiIn »N»wi\tr.v f W hat is tho ri^irhi of the government to take pri- 
XNto im>|H^rtv lor ]A\h\\c \m\t\\>»}s called? When cxereised? 

W Mow \n Nu ostato for lifi^ t«Tminatcd ? When may his death be pre- 
muiuihI ? If x\w tenant for lifo i^iv>vo to be still living, what maj be 

OO!\0 ? 

a Wlut tH a ri^rht of xvj^v ? Of how manr kinds ? If it is a right to 



r 
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^By is of three kinds. A person may have the right to 

Pass over the lands of another on foot only. This is called 

* footpath. He may have a right to pass with a horse. 

Tbis is^ called a bridle-path. lie may have the right to 

pa33 Tvith a carriage. This is called a carriage-way. Any 

'^aj- Aivhich is common to the whole people, is called a 

^^^'grl^'^vay. A right of way imports a right to pass in a 

P*-'*t;ic5ular direction, and not the right to change that 

diiroc* tion at pleasure. A right of way may be claimed in 

thx*^c3 modes: 1. By grant; 2. By prescription; 3. By 

^^^^^^ssity. Uninterrupted use for twenty years gives a 

^S^^t of way by prescription. The use must have been 

un^d^i. claim of right. If A. convey to B. land wholly sur- 

**^^^'>^^ c3ed by other lands of A., B. acquires a right of way 

^T XTk ccessity over A.'s lands to the highway. Where a 

ui^x:^ grants any thing, he is held to have granted what- 

^^^^* is necessary to the use and enjoyment of the thing 

8^^^^ ted. The right of way by necessity exists only where 

tUo j>arty claiming it has no other means of passing from 

'^^^ ^Btate into the hiffhwav. 

. "*• Highways are laid out by public authority. This 

^^"^^^ the public the right of way, but the soil still remains 

.^^ Jiroperty of the private individual, and ho may use 

. ^ ^ame in any way not inconsistent with the public 

J S"*:!!; of way. When the highway is discontinued, the 

^*cl reverts to him free of encumbrances!^ The right of 

^ *^0^ does not authorize the public to turn their cattle 



1 -*^^^^ the road for the purpose of grazing. A farm 
^ *:jded by the highway extends to the middle of such 



jn^^.^^^ver the lands of another, on foot only, what is it called t If on 
"W'^^^'bai, what is it called ? If with a carriage, what is it called ? 
in^2^^^ ^ any way, common to all, called ? What does the right of way 
pi '^^^^^•^ ' I^ what three forms may the right of way be claimed ? What 
tx^S*^ a right by prescription ? iJnder what claim ? If A. convey to B. 
>V""|J^;^ whwly sorroonded by other lands of A., what does B. acquire? 
) a man grants any thing, what farther is he held to have granted ? 
only does the rignt of way by necessity exist ? 
^ow are highways laid out ? What is given to the public ? What 
hi^^^^^ns in the owner of the soil ? How may ho use the same ? If the 
^^ay should bo discontinued ? Does the right of way authorize the 
U 
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way. A farm bounded by a private river extends to the 
middle of the river. 

5. Franchises are certain privileges conferred by grant 
from goveniment, vested in individuals. A ferry is a 
franchise consisting in the right to transport persons and 
carriages for hire. The franchise becomes property, and 
is protected by law. A franchise may be forfeited by 
disuse ; or the government may, in the exercise of its right 
of eminent domain, resume it upon making full compen- 
sation. 

6.* The owner of lands bounded by the sea or navigable 
waters owns to ordinary high-water mark. The secHihore 
is the space between high and low water mark. The 
owner of lands on a river not navigable, or above tide- 
water, owns to the centre of the stream, subject to the 
right of passage to the public. Neither the State nor 
any individual has a right to divert the stream to his 
prejudice. Small streams, which cannot be used for boat- 
ing without improvements, are private property, and not 
public highways. Navigable rivers are presumed to be 
open to the public, but private rivers are not. Either 
presumption may be rebutted. A grant of land bounded 
on a river above tide-water passes the title to the middle 
of the stream. An island in a river, if entirely on one 
side of the centre, belongs to the owner of the lands near- 
est to the island. If the centre of the stream passes 
through the island, each owner of the banks is entitled to 
take to the centre. 



public to torn their cattle upon the road, for the parpoee of pasturage 7 
To what does a farm bounded by the highway extend ? If the farm be 
bounded by a private river ? 

5. What are franchises ? Is a ferry a franchise ? Of what does it 
consist ? Is a franchise property V How may it be forfeited Y Can the 
government resume it ? 

6. If lands are bounded by the sea, to what do they extend ? What is 
the sea-shore ? If the lands are bounded by a river ? Can the stream 
be diverted from its natural channel ? What streams are private prop- 
erty ? What rivers are presumed to be open to the public? What are 
presumed not to be open ? Can these presumptions be rebutted ¥ If 
land be granted, which is bounded on a river above tide-water ? To 
whom do the islands in rivers belong ? • 
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7. Every proprietor of the banks of a fresh-water river 

^ a right to the use of the water, as it is accustomed to 

^0. ITo owner has a right to use it to the prejudice of 

other owners. It cannot be diverted from its natural 

^annel, nor can it be unreasonably detained. Every 

5j^ner of the banks has a right to erect a dam thereon. 

-^o ^ater-power belonging to the owner of the banks of 

* >iver, is the difference of Uvd between the surface where 

2?^ stream in its natural state first touches his lands, and 

5^^ surface where it leaves. He cannot by digging on his 

^^^8 lower the channel or deepen it below. The owner 

^SQds through which a stream passes, has no right to 

e such use of the water as to send it down to an own- 

^elow poisoned or corrupted. The water may be used 

^CDuection with a tan-yard, but it cannot be returned 

tJie river soiled by admixture with foreign &ul)stance 

tJje injury of other proprietors. 

S, Where a stream, by the act or neglect of the owner of 

**^^ banks, is made to ovei-flow adjoining lands, the person 

S^ilty of such carelessness or negligence is liable for all 

ages. If a person detain the water an unreasonable 

e, and then discharge it in such quantities and with 

*Uoli force as to damage the banks below, he is liable for 

sucl damages. At common law, the owner of the banks 

^^ a private river is entitled to the fish in the river. K 

diflFcrent owners hold the opposite banks, each is entitled 

^ the fish on his own side of the centre of the stream. 

•fhe right of fishing in all rivers not navigable, is subject 

^ ^^islative control. 

yglj^^'^ what way maj the owners of the banks of the river use the 
rjj^? Can one owner use it to the prejudice of another? Can it be 
JJTjJJ^ed, or xmreaaonablj detained ? What maj every owner of the 
2?^ QKct ? What is the water-power of such owner ? Can any owner 
uj^Jf* the channel ? What use has the owner of the lands no right to 
^p^of the water ? How may it be used in connection ^vith a tan-yard ? 
OTtoii * Jfoam, by the act or negligence of the owner of the banks, 
jg2*l<^ws the land above or below Y ff he detains the water an unrea- 
^ll^^e time, and discharge it with such force as to damage the banks 
?r**^ ? Who is entitled to the fish in private rivers ? If opposite banks 
"J^;?niedby different proprietors? To what is the right of fishing in 
•^^▼eiB subject? 
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9. To constitute a perfect title to real property, it ii 
necessary to have the possession, the right of possession 
and the right of property. Title to real property by pre 
scription, is a title which arises from a long and con 
tinned possession thereof, and is founded upon the pre 
sumption that the party would not have been allowed bi 
other claimants to hold such possession without a jus 
right. Prescription rests upon the supposition of a grant 
The period for which a person must hold real estate to ac 
quire a title by prescription, is limited by statute. Ii 
some of the States it is fifteen years, and in others, twent] 
years. 

10. A seal is an impression upon wax or some othe 
tenacious substance. This is the common-law definition 
but in the United States this definition is considerablj 
changed. In Pennsylvania, New Jersey, and the Southen 
and Western States generally, a mark with a pen after th< 
name, which the grantor acknowledges to be his seal, i 
sufficient. When a seal is affixed to a contract, it be 
comes a special contract. Whether a writing is unde 
seal or not, is to be determined by the court on inspection 
Corporations have a corporate seal, which some office 
duly authorized must affix. If affixed by one not author 
izcd, it is not the seal of the corporation. Corporation 
can convey lands only by a sealed instrument. The sea 
of* a corporation must be proved, to render its dee< 
efiectual. Deeds take effect from delivery, and not fron 
date. A deed may be delivered to a third party, to b< 
delivered to the grantee, on complying with some condi 

9. To oonstitate a x>erfect title to real piopertj, what is necemuj 
From what does the title to real property hj prescription arise ? Upoc 
what presumption founded ? Upon what does prescription rest 7 Uov 
is the period for which a person must hold real property, to acqalre i 
title by prescription, limited? 

10. What is a seal? Is the common-law definition changed in tin 
United States ? What is sufficient for a seal in Pennsylvania, New Jec 
sey, and the Southern and Western States generally ? When a seal L 
atiixed to a contract, what does it become ? Who is to determine whethfli 
Mu instrument is under seal or not ? By whom is the seal of a corpora 
tion affixed ? If affixed by one not authorized ? Must the seal of ao^ 
poration be proved 1 When do deeds take effect? What is a d^T< 
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taoTi. This is a delivery in escrow. Deeds are generally 
a»t.tested. In Vermont, two witnesses are necessary. In 
Ibfctine, Massachusetts, and Delaware, no witnesses are re- 
qxiired. In Ohio, two witnesses are necessary. In Ten- 
nessee, the rnle is the same. 

11. The date of a deed iSj prima faciey evidence of the 
time of its execution. The date, however, is not absolutely 
necessary. A date in figures is less to be regarded than a 
date in words. If a part of the grantors are capable of 
contracting, and a part are not, the deed will be good as 
^gMnst those who are competent. The wife does not re- 
lease her dower by joining with her husband in the deed, 
"Unless she expressly release the same. The full names of 
^*^^ grantor and grantee should be inserted, with their occu- 
pation and residence. This, however, is not absolutely 
pessary. The description of the property should bo 
^^^xiute and accurate. Easements and appurtenances pass 
^^tl the land, unless expressly reserved. Exceptions out 
the grant must be accurately described. An excep- 
'Tx wholly repugnant to the grant is void. A covenant 
« deed is an agreement to do or to abstain from some 
A covenant may be created by any form of words 
'^''liich show the intent of the parties. Covenants are ex- 
l>ire88 or implied. A covenant may be joint or several. 
^OTenants are real or personal. A covenant for quiet en- 
joyment nins with the land. 'Tlie grantor covenants that 
*^e is lawfully seized in fee-simple, and has good right and 
*till power to convey. 

12. The covenant of seizin and right to convey are per- 

^ €terowf Are deeds generaUy attested ? Wliat does tbe law require 
•■^witnesses? 

11* Of what is the date of a deed evidence t Is the date absolutely 
H^^^iHiajry? If a part of the grantors are capable, and a part are not? 
T^ the wife release her dower by joining with her husband in the 
y^ 7 What is the rule as to the names of the parties ? As to the de- 
J^Wion of the property? Do easements and appurtenances pass with 
*** «Uid? What is the rule as to exceptions out of a grant ? What is 

Ij^^^ciaant in adeed? How created? Of what classes arc covenants? 

^^ ^iie covenant of quiet possession run "with the land ? What does 

^^*^ntor covenant as to seizin ? 
*^' AYhat kind of covenants are those of seizin and right to convey ? 



K^ 
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sonal covenants, and are broken if the grantor have not 
the possession, the right of possession, and the right of 
property. It is no breach of this covenant if there is a 
less namber of acres. The effect of a covenant in a deed 
is to give the grantee a claim for pecaniarj damages. 
The covenant of seizure and right to convey is broken as 
soon as the deed is delivered, if the grantor is not seized. 
The covenant of quiet enjoyment and warranty are not 
broken until the enforcement of the adverse title to the 
injury of the grantee. Covenants are present or /tUure. 
Present covenants are personal covenants, such, as seizin 
and right to convey, which do not run with the land. 
Future covenants are real covenants, such as warranty 
and for quiet enjoyment, and these run with the land. 
Fraud renders a deed void as against the party defrauded. 
Duress renders a deed voidable, and the grantor must re- 
enter within twenty years. The evidence of fraud must 
be clear and conclusive. A fraudulent delivery, as well 
as a fraudulent execution, renders the deed void. The 
deed of a person of unsound mind is voidable. If he is 
under guardianship, it is absolutely void. A deed may 
be avoided by reason of alterations or interlineations. 
An alteration made by the obligee will avoid the deed, 
whether material or immaterial, or even if advantageous 
to the other party. An immaterial alteration made by a 
stranger does not avoid the deed. 

How broken ? What is the offoct of a covenant in a deed ? When is 
the covenant of seizin and right to convey broken ? When are the cove- 
nants of quiet enjoyment and warranty broken ? What covenants are 
present covenants ? Which are future covenants ? Which run with tifie 
land ? What is the effect of fraud upon a deed ? What is the effect of 
duress ? What evidence of fraud must be produced ? What is the e£fect 
of a fraudulent delivery ? If the grantor be of imsound mind ? If he 
be under guardianship? Wliat is the effect of alterations and interlin- 
eations in a deed ? If the alteration is made by an obligee? If made 
by a stranger ? 
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CHAPTER LXIL 

WILLS. 

^ J. A wiU is a formal statement in writing of the dispo- 
f^tion of a person's estate, which he wishes to have carried 
^to effect after his death. The' word testament is used 
*/8o as nearly synonymous with will. The person who 
ftafccs a will, is called the testator or testatrix. When a 
fe8ta.tor conveys real property to another by will, he is 
**icl to devise it. In such cases he generally uses the. 
^^JCkj " I give and devise." The person to whom real 
is conveyed by will, is called the devisee. When a 
Jot conveys personal property by will, he is said to 
^S^^-^-^aih it. In such case he generally uses the term, ** I 
fi^"*^^ and bequeath." The person to whom personal prop- 
is conveyed by will, is called a legatee. Real property 
"^^eyed by will, is called a devise. Personal property 
yed by will, is called a legacy. The person appoint^ 
acute the will, is called the execiUor. If a person die 
out a will, he is called the intestate. The^ person 
ointed to administer on the estate of an intestate, is 
^d an administrator. 

^ All persons who can transmit real property by deed 

also transmit the same by will, to take effect after 

death. Persons of unsound mind, .and infants, and 

ome States, married women, cannot devise their real 




-^„^ 



^-» What 18 a will? What word is used as ^onymous with will ? 

it is the person who makes a will caUed Y Wlicn a testator con- 

^^^ — real property by will, what term is used? What is the person 

^7^*^d, to whom real estate is conveyed by will 1 When a person conveys 

l^^^ional property to another bv will, what term is used ? W^hat is the 

Yt5*^on callea, to whom personal property is conveyed by will ? What is 

iS'-^Tise? What is a legacy? Who are execntors? If a person dio 

^^iJboat a wiU, what is he called ? Who are administrators ? 

"^ - Who may make a will of real property ? Who cannot devise their 
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estate by will. All persons who can devise real property 
can bequeath personal property. In many of the States 
male infants, of the age of eighteen years, and female 
infants of the age of sixteen years, may bequeath their 
personal property. 

3. The statutes of the several States require wills to be 
made in writing, except such as are made by a soldier 
while in actual military service, or by a mariner while at 
sea. It must be subscribed by the testator at the end of 
the will. The subscription must be made by the testator 
in the presence of the attesting witnesses, or the testator 
must acknowledge his signature to each of the attesting 
witnesses. The testator, at the time of signing the will, 
or acknowledging his signature, must declare to the wit- 
nesses that the instrument so subscribed is his last will 
and testament. Two witnesses only, in many of the States, 
are required to the execution of a will. In the New 
England States, and in New Jersey, Maryland, South 
Carolina, Georgia, Alabama, and Mississippi, three wit- 
nesses are required. The witnesses must sign their names 
as witnesses at the end of the will, at the request of the 
testator. In New York, the witnesses must write opposite 
their names their places of residence, under a penalty of 
fifty dollars for omission. In many of the States, it is 
necessary for the witnesses to sign their names as wit- 
nesses in the presence of the testator. If the testator were 
in a position where he could see the witnesses sign, if he 
made the attempt, this would be sufficient. But if he 



real estate by win ? Who can bcqaeath personal property ? At wbat 
age may infants bequeath personal property ? 

'6, How must wills be made in the several States? Who may make 
an unwritten will? Where must a written will be subscribed? By 
whom ? In whose presence ? What acknowledgment may the teBtator 
make to the witnesses ? What must the testator declare to the wit- 
nesses ? How many witnesses are required in many of the States ? In 
what States are three required ? Where must the witnesses sign their 
names ? At whoso request ? What do the statutes of New York re- 
quire the witncssf'S to write opposite their names? What is the penalty 
lor omi{<8ion ? Is it necessary for the witnesses to sign their r\tLmt»s^^ as 
witnesses, in the presence of the testator ? What would be dedded to 
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^ero in a position where he coald not sec them sign, 
4itiiongh they were in the same room, it would not be suf- 
-fioioxit. In New York, the witnesses are not required to 
their names in the presence of the testator. 
• All property which would descend to hcire may bo 
d^^^^ised or bequeathed. Such devise or bequest may bo 
J^^d^ to any person capable in law of holding the same. 
-A- "^j%rill does not take effect until the death of the testator. 
If ^l>.c testator devise all his real estate, such devise will be 
^ <^on8trued as to pass all his real estate at the time of his 
•"til. An acknowledgment by the testator of his signa- 
before the witnesses, is sufficient, though they did not 
^lly see him sign. In case of such acknowledgment, 
*™^ ^^ill need not be before the testator at the time. It 
be at a distance on the table. Where the statute 
'^^ires that the witnesses attest and subscribe as wit- 
J°t|^^^^B in the presence of the testator, if he subscribe in 
^^** presence, and they go into another room and there 



., — the will, it is void, unless the testator could see 
^'""^ • It is sufficient if the testator can see the attesting: 



^^O^gses. If he turn his back upon them, or they go into 
j^ ^^ixer room, at his request, where he could see them if 




^^ ^*^ose, the attestation is good. When the testator and 

^ "^^tnesses are in the same room, it is presumed to be 

in the testator's presence. When they are in 

g- -^ Muu rooms, the contrary is presumed. Either pre-- 
^*^X^tion may be rebutted. 

be \^^ 

qx^j^J^ %he preeence of tlie testator? Are tlie witnesses in New York re- 

^^^^^""^ to sign their names in the prc^jcnce of the testator ? 

'Vrhat property maj be devltkKi or bequeathed? To whom may 

Revise or bequest be made ? When docs a will take effect ? If a 



'^^^^tcir demise aU his real estate to a particular person, and afterwards 
^]^^^luu» Other real estate, what will pass by such devise ? In case of 
^^^^Uiwledgment to the witnesses, is it necessary that tho testator have 
^^ 'WiU before him at the time ? If the statute require the witnesses to 



v^'-^sQc the wiU in his presence, and after ho subscribes his name they go 

1?^^ another room and subscribe their names as witnesses? What will 

Boffidently in his presence ? If he turn his back upon them, or they 

into another room at his request, where he could not see them, if ho 

^^1)080 ? If the testator and witnesses are in the same room, what is pre- 

^^(uned? If in different rooms? Can these presumptions be rebutted ? 

10 
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6. The officer before whom a will is proved is called, in 
some States, surrogate ; in others, judge of probate. Any 
person interested in the estate may apply to the proper 
surrogate to have the will proved. On application to the 
surrogate, he will ascertain by satisfactory evidence — ^1. 
To what property the will relates ; 2. The names and 
ages, with the place of residence, of the heirs of the testa- 
tor, or that the same could not be found on dilig^it 
inquiry ; 3. The names and residences of the widow and 
next of kin. The surrogate will ascertain if any of the 
next of kin are minors, and the residence of their general 
guardian, if they have any. K there is no guardian, the 
surrogate will appoint a gimrdian ad litem. The surro- 
gate issues citations requiring the heirs, widow, and next 
of kin, and guardians of minors, at a specified time and 
place, to attend the probate of the will. 

6. The surrogate issues subpoenas for witnesses, and he 
may require any person, having the will in his possession, 
to produce the same before him for the purpose of its 
being proved. The surrogate may punish any witness 
for disobeying his subpoena, as for contempt. Before pro- 
ceeding to take proof of the execution of the will, the 
surrogate will require satisfactory evidence of the service 
of the citations. The surrogate will then cause the wit- 
nesses to be examined before him. The examination 
must be reduced to writing. Two, at least, of the 
witnesses to the will, if so many are living within the 
State, and of sound mind, and are not prevented from 
attending by sickness, must be produced and examined. 
The absence of any witness must be satisfactorily accounted 

5. What is the officer before whom a wUl is proved called ? Who may 
apply to the eurrogate, or jadge of probate, to have a will proved? On 
application to the surrogate, what will he ascertain by satisfactory evi- 
dence? If any of the next of kin are minors? To whom does the sur- 
rogate issue citations ? What does he require them to do ? 

G. Who issues subpoenas for the witnesses ? If any witness has the 
will in his possession ? If a witness disobeys the subpoena ? Before pro* 
cceding to take proof of the will, of what will the surrogate require 
satisfactory evidence ? What wiU the surrogate then cause to be done ? 
Must the examination be reduced to writing? Uow many witnesBes 
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If any sick or infirm witness resides in the sa 
"iy, it is the duty of the 'surrogate to proceed to 
«nce of the witness, and there take his examinati 
ch infirm witness resides in another county, the e 
e may order such witness to be examined by 
gate of the county where the witness resides, and 
nee returned to his office. All the witnesses resid 
« State must be examined. 
When a part of the witnesses are dead, or hi 
^ne incompetent, proof may be taken of the ha 
i. ng of the testator, or of such witnesses as are d( 
^competent. The surrogate makes a recoi*d of 
^nco of the witnesses taken before him, which he si] 
^^ertifies. The evidence must be such as to satisfy 
ogate— 1. That such will was duly executed; 2. T 
testator, at the time of executing the same, was, in 
mictSj competent to make such will ; 8. That he ^ 
under any restraint. Every will so proved si 
a certificate of proof indorsed thereon, signed by 
^Dgate, and attested by his seal of office. The wil 
recorded. The original will, or the record, or 
plified copy of the record, may be read in evidei 
out further proof. If all the witnesses are dead, 
^ become incompetent, the surrogate may take pi 
1e handwriting of the testator and the subscrib 
The will must be deposited with him. If 
are uninterruptedly held under such will for twe 
, such record may be read in evidence. The v 
the record of the proof thereof, should be recorde( 



be prodaoed and examined? If anj witnesB is absent? If 

residing in the county is sick, or infirm, and nnable to att< 

indftrm witness resides in another county in the State ? 

When a part of. the witnesses are dead, or have become incoi 

^ What record does the surrogate make of the examination ol 

esses? Of what facts must the surrogate be satisfied by the 

? If these facts are proved, what certificate is placed ther 

attested? Is the will recorded? What maybe read in evid 

it farther proof? If aU the witnesses are dead, or have be< 

petent, how is the will proved ? Where must such wiU be d 

7 If the lands are uninterruptedly held for twenty years under 
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each county in which there is real estate affected by 
8uch will. 

8. Where a will of personal property has been proved 
before the surrogate, he has the power to grant letters 
testamentary to the executors. The proof of a will, and 
the probate thereof, is conclusive, until such probate be 
reversed on appeal, or revoked by the surrogate, or 
declared void by a competent tribunal. Any of the next 
of kin may contest the probate, or validity of such will, 
at any time within one year. The party contesting the " 
same must file, with the surrogate, his allegations, in 
writing, against the validity of the will, or the competency 
of the proof. The surrogate then issues citations to the 
executors and legatees, requiring them to appear before 
him, at a time specified, to show cause why the probate 
of such will should not be revoked. The executor must 
then suspend all action in relation to the estate, except 
the collection of moneys and payment of debts. At the 
time appointed for showing cause, the surrogate pro- 
ceeds to hear the proof of the parties. If, upon such 
hearing, he shall decide that the will is invalid, or not 
sufliciently proved, he will annul and revoke the probate 
thereof. If otherwise, he will confirm the probate. An 
appeal may be taken from his decision. If the surrogate 
revokes the probate, he makes a record thereof, and gives 
immediate notice thereof to the executor. The powers 
of the executor cease on receiving such notice. He must 
account to the representatives of the deceased. He is not 

wiU ? Where is the wiU, with the record of the proof thereof, to be re- 
corded, or a transcript thereof? 

8. When a wiU of personal property has been proved before a sarrogate, 
what letters does he ffrant ? To whom ? For what time is the proof of 
awiU conclusive? Who maj contest the probate or validity of such 
wiU ? Within what time ? What must the party contesting the wiU 
file with the sorrog^te ? To whom will the surrogate then issue cita- 
tions ? What will he require them to do ? What action must the ex- 
ecutor suspend ? At the time appointed for 8ho>ving cause, what action 
does the surrogate take ? If, npon such bearing, ho shall decide that the 
will is invalid, or not sufficiently proved, what will ho do ? If other- 
wise ? Can an appeal be taken from his decision ? If the surrogate re- 
vokes the probate^ to whom does he give notice ? What effect is pro 
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liable for any act done in good faitli, before service of the 
citations, or done in collection of moneys and payment 
of debts, previous to the notice of revocation. The party 
defeated on the appeal must pay the costs of contesting 
the will. 

9. An appeal may be taken from the decision of the 

surrogate, in New York, to the general term of the 

Supreme Court within three months. If it appear to the 

8apren[ie Court that the decision of the surrogate was 

erroneous, the court will reverse such decision. When 

the witnesses to a will reside in another State, it may be 

proved upon a commission issued by the Supreme Court. 

If the facts, necessary to establish the validity of such 

will, shall appear on the proof so taken, the court will 

direct the examination and the will to be recorded in the 

office of the clerk of that court. Every will so proved 

has a certificate of such proof indorsed thereon, signed 

\>j the clerk, and attested by the seal of the court, and 

xiiay then be read in evidence without further proof 

"tliereof. The decree of the court may bo transmitted to 

t}ie surrogate having jurisdiction, who may issue letters 

^t:estamentary thereon. When a will has been lost, or 

destroyed by accident, the Supreme Court may take proof 

c^f the execution contents, and validity of such will, and 

C3stablish the same, as in case of a lost deed. Upon such 

"^11 being established by the decree of a competent 

^iourt, such decree should bo recorded by the surrogate 

^aced upon the power of the executor on receiving Buch notice ? To 
"Whom most he account ? For what acts is he not liable V Who is to 
jmf the costs of contesting the wiU ? 

9. To what court may an appeal be taken in New York from the final 
^edflion of the surrogate ? If it appear to the Supreme Court that the 
^deciiAon of the surrogate was erroneous? When the witnesses to a wiU 
reside in another State, how may it be proved? If the facts necessary to 
establiah the validity of such will appear on the proof so taken, what 
wiU the court direct? What certificate is indorsed thereon? llow at- 
tested ? Can it be read in evidence ? To whom may the decree of tlie 
court be transmitted ? What may the surrogate issue thereon ? When 
a wiU has been lost or destroyed by accident, what court may take proof 
of the execution, contents, and validity of such vnll ? How may the 
court oetablish the some ? Upon such vidlls being established by tiio do- 
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before whom the will might have been proved, if not lost 
or destroyed, and letters testamentary may be issued 
thereon. A lost will must be proved to be in existence 
at the time of the death of the testator, or to have been 
fraudulently destroyed in his lifetime. Its contents mast 
be clearly and distinctly proved by at least two witnesses. 
A con*ect copy, or draft, is equivalent to one witness. 



CHAPTER LXn. 

LETTEBS TESTAMENTARY. 



1. When a will has been admitted to probate, the sur- 
rogate issues letters testamentary to the executor named 
in the will. The widow, or a legatee, or any next of kin, 
or a creditor, may object to granting letters to the execu- 
tor named in the will. They may make an affidavit, 
stating that they intend to file objections against granting 
letters testamentary to such executor, and that they are 
advised and believe that there are just and substantial ob- 
jections to granting such letters. Upon filing such affida* 
vit, the surrogate will stay the granting such letters. The 
objections must, within a reasonable time, be prepared 
and filed with the surrogate. 

2. No person is competent to act as executor, who, at 
the time the will is proved, is — 1. Incapable, in law, of 
making a contract (except married women); 2. Under 

cree of a competent court) bj whom is the decree recorded ? Who issaes 
letters testamentary thereon ? When must a lost wiU be proved to be in 
existence ? By how many witnesses must its contents be proved ? To 
what is a copy, or draft, equivalent ? 

1. When a wiU has been admitted to probate, what does the surrogate 
issue? To whom? Who may object to granting letters testamentaiy 
to the executor named in the will ? What must the person objecting 
state in an affidavit which he files with the surrogate? Upon filing 
such affidavit, what will the surrogate do ? When must the objections 
be filed ? 

2. Who are incompetent to act as executors ? If any such person be 
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age of twenty-one years ; 3. An alien, not being an 

ibitant of the State; 4. Who shall have been con- 

-^ of an infamous crime ; 6. Who, upon proof, shall 

fudged incompetent by the surrogate to execute the 

es of such trust, by reason of drunkenness, iraprovi- 

Je, or want of understanding. If any such person bo 

led in the will as executor, the surrogate will withhold 

^^BTs testamentary from such person, and issue letters of 

UDistration, with the will annexed, to some other per- 

^ Ko married woman is entitled to letters testament- 

<3 unless her husband consent thereto in writing, to bo 

^ with the surrogate. By giving such consent, he be- 

les responsible for her acts, jointly with her. 

L If a creditor file objections to the responsibility of 

executor named in the will, it is the duty'of the sur- 

^^^^^ate to investigate such objections; and if it appear 

^^^^t the circumstances of such person would not afford 

^j*^ ^UBte security for the due administration of the estate, 

~ surrogate may refuse letters to such person' until he 

>re security. If the executor named in the will be a 

i-resident of the State, he is required to give security 

I the due execution of the will. Any person named in 

will as executor may renounce such appointment. If 

le executor named in the will does not appear and tako 

^ jon him the execution of the will within a reasonable 

'-i.me after probate, the surrogate may issue a summons, 

^i urected to such executor, requiring him to appear and 

^^ualify within a time limited in such summons ; or, in de- 

'mult thereof, he will be deemed to have renounced tho 

Appointment. In case of sickness, or for other reasonable 



blamed in the wiU as execotor, what action wiU the surrogate take? 
"%^en only la a married woman entitled t<5 letters testamentary ? What 
^ the effect of gi vine such consent? 

8. If a creditor me objections to the responsibility of the executor 
blamed in the wiU, what is the duty of the surrogate ? If the circum- 
stances of such person do not afford adequate security to tlio due ad- 
ministration of the estate ? If the executor named in tho will be a non- 
lesident of the State ? Who may renounce the executorship ? If the 
executor named in the wiU does not appear and qualify within a reason- 




i 
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canse, the surrogate may extend the time. If he does not 
appear and qnalify, the surrogate enters an order, declar 
ing the renouncement of the appointment. 

4. Tlie executor, before he receives letters testament- 
ary, must take an oatli that he will faithfully and hon- 
estly discharge the duties of an executor. This oath must 
be filed in the office of the surrogate. If all the executors 
renounce or are incompetent, letters of administration^ 
with the- will annexed, will be issued — 1. To a residuary 
legatee ; 2. To a special legatee ; 3. To the widow ; 4. To 
the next of kin ; 5. To a creditor. The executor has no 
power until he appear and qualify. He may pay funeral 
charges, but he cannot interfere in any manner, furthei 
than is necessary, for the preservation of the estate. The 
executor of an executor is not authorized to act as execu- 
tor in the estate of the first testator. 

5. Complaint may be made to the surrogate that the 
executor has become incompetent, or that his circum- 
stances do, not aflfbrd adequate security, or that he has re- 
moved, or is about to remove, out of the State. The sur 
rogate then issues a citation, requiring the executor to 
show cause before him why he should not. be superseded. 
At the time specified in the citation, the surrogate hean 
the proofs and allegations of the parties. The surrogate 
may require the executor to give bonds, or supersede the 
letters testamentary, and grant letters of administration 
with the will annexed, to the person entitled thereto. 

able time, what action will the surrogate take ? If he does not then ap 
pear and qualify Y 

4. What oath must executors take before entering upon the dutiefl € 
executor ? Where is this oath filed 1 If all the executors are unqualifiei 
or renounce the appointment, what will the surrogate issue ? To whom 
Has the executor any power before qualifjing? What may he pay t T< 
what extent only can he interfere with the estate ? Is the executor o 
an executor authorized to act as executor in the estate of the fin 
testator? 

5. What three complaints may be made to the surro«ite agahu 
the executor? What does the surrogate then issue? What does h 
require the executor to do? What does the surrogate hear at th 
time specified? What may the surrogate require of the executor 
If he does not give security, what may the surrogate do? Whs 
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,^e stdministrator with the will annexed must execute 
the ^^-ill in the same manner as the executor would have 



CHAPTER' LXIII. 

LETTEES OF ADMINISTRATI6N. 

^ -^ The surrogate of each county has the sole and ex- 

dtiaiv-Q jurisdiction, in the county in which he is elected, 

^ K^'^iit letters testamentary and of administration in the 

*ollo 'firing cases : 1. When the decedent, at the time, or im- 

^'^^^ia.tely previous to his death, was an inhabitant of the 

?^^^^y of such surrogate; 2. When the decedent, not 

. ^^^g an inhabitant of the State, died in the county^ Icav- 

.^8 onsets therein ; 3. Where the decedent, not being an 

^*ial>itant of the State, died out of the State, leaving as- 

^^ ir^ that county, and no other county ; 4. When the de- 

J^^^t, not being an inhabitant of the State, died out of 

^ State, but assets thereafter come into the county. 

o ^* "When the decedent, not being an inhabitant of the 

^^^, died, leaving assets in several counties, or assets 

. ^^^ into the several counties, the surrogate of any county 

^'^Ixich there are assets may grant letters testamentary, 

J ^^ administration. The surrogate who first grants let- 

ji > thereby acquires exclusive jurisdiction throughout 

lj State. The person to whom letters are first granted 

,^ ^ole and exclusive authority. 

• DBefore letters of administration are granted, the 




tbe administrator with the wiU annexed execute? In what 

^^ ^^? 
in ^w ^^ what cases has the surrogate the sole and exdnaive jurisdiction, 

^ J^^ ooonty in which he was elected, to grant letters? 
sev^^^^t the deceased, not being an inhabitant of the State, left assets in 
do^^^^J ooonties, or if assets come into several counties ? By what means 
W^^^lther surrogate acquire exclusiyo jurisdiction throughout the State ? 
^^ ^las sole and exclusive authority as executor or administrator? 
16 10» 
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death of the iutestato must be proved, and that he died 
without a will. Letters of administration are granted to 
the relatives' of the intestate in the following order: 1. 
To the widow; 2. To the children; 3. To the father; 4. 
To the brothers ; 5. To the sisters ; 6. To the grandchil- 
dren ; 7. To any other of the next of kin, entitled to a share 
in the distribution of the,estate; 8. To the creditor first 
applying; 9. To the public administrator in the city of 
New York ; 10. To the county treasurer in other conn- 
ties. When there are several in the same degree — 1. Males 
are preferred to females; 2. Relatives of the whole to 
relatives of the half-blood; 3. Unmarried women to mar- 
ried ; 4. When several are equally entitled, the surrogate, 
in his discretion, selects. The husband is entitled to ad- 
minister on the estate of his deceased wife. He must 
give bonds. He is liable as administrator for the debts 
of his wife, only to the extent of the assets received by 
him. 

4. When a person shall apply for letters of adminis- 
tration, and some other person shall have a prior right, 
the applicant must produce and file the renunciation of 
such person having such prior ifight. A citation may be 
issued to all persons having a prior right, to show cause 
at a certain time and place why letters should not be 
granted to such applicant. 

5. When there is a contest in relation to the probate of 
a will, or necessary delay in granting letters, the surro- 
gate may issue special letters of administration to some 
person, authorizing him to collect and preserve the estate. 
Such pei*sou is generally called a collector. The collector 

8. Beforo letters of administration are granted, what must be proTod T 
In what order are letters of administration granted ? When there are 
several in the same degree of relationship? When several are equally 
entitled ? If a wife dies, who is entitled to administer ? Is he required 
to give bonds ? To what extent is ho liable for the debts of his wife ? 

4. When one applies for letters of administration, and another has a 
prior right, what must he produce and file with the surrogate ? What 
other actipn may the surrogate take ? 

5. If there is a contest in relation to the probate of a wiU, or neceasair 
delay in granting letters, what may the surrogate do ? What is siico 
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has aathority to collect the goods, chattels, and debts of 
the deceased, and for this purpose he may maintain 
actions as' administrator. He may, under the direction of 
the surrogate, have such property appraised and sold, as 
shall be deemed necessary for the preservation and benefit 
of the estate. When letters are granted, the power of the 
collector ceases ; and he delivers to the executor or admin- 
istrator the property in his hands, and renders his account 
Under oath to the surrogate. The collector must make 
Oath that he will honestly and faithfully discharge the 
duties of his office, according to law. The collector and 
administrator must give a* bond to the people of the State, 
"^ith two or more competent sureties. The penalty in 
^uch bond shall not be less than double the value of the 
X^Mrsonal estate of the deceased. The condition of tlie 
V^ond is the faithful execution of the trust, and also that 
be will obey the orders of the surrogate in the adminis- 
( ration of the estate. 

6. If one executor or administrator dies, or for any 
^-^eason becomes incompetent, the others proceed to ex- 
^SK^ate the will or administer the estate. If all die or be- 
c^ome incompetent, the surrogate will issue new letters. 
f an executor or administrator is becoming insolvent, or 
s about to remove from the State, the surrogate may 
his citation, requiring him to show cause why he 
hould not give further security, or be superseded. The 
Surrogate may require additional security, or he may re- 
"^oke the letters. Sureties may apply to the surrogate to 
"fee released from their responsibility, on account of the 
future acts of their principal. The surrogate will require 



^>enoii geaenUj called ? What aathority has such ooUector ? What 
faopeirtj may he sell ? When letters are ^ranted, to whom does the col- 
Xeetor deUver the property ? To whom does he account? What oath 
^niist the coUec^r take ? In what amount most he give bonds ? With 
laaw many sureties ? What is the condition of the bond ? 

6. If one executor or administrator dies, or becomes incompetent to 
«cit If aU die, or become incompetent? If an executor or amninistra- 
Xnx is becoming inscdvent, or is about to remove from the State ? W^hat 
may the snirogate require? If additional security is not given? To 
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other Bnrctics or revoke the letters, and enter an or 
releasing the former sureties from all subsequent liabili 
7. No surrogate can act in any case where he is { 
sonally interested ; as — 1. Next of kin to the deceased; 
Legatee or devisee under the will ; 3. When he is nan 
as executor or trustee ; 4. When he is a witness. In c 
of the incompetency of the surrogate, the county jndgv 
vested with all the power and authority of the surrogi 
If the surrogate and county judge are both incompc^ 
then the district attorney is authorized to act as surrogi 
When the office of surrogate is vacant, the county jac 
may act as surrogate. In such' case, he uses the seal 
the surrogate. When the county judge acts on accoi 
of the incompetency of the surrogate, he uses the seal 
the county court. 



♦- 



CHAPTER LXIV. 

INVENTORY OF DECEDENT'S ESTATE. 

1. TuE executor and administrator are required to mi 
an inventory of decedent's personal estate. The r 
estate generally passes directly to the heirs. On ap] 
cation to the surrogate, he will appoint two disinteres' 
persons to estimate and appraise the personal estate. 1 
executor or administrator, with the aid of the appraise 
is required to make a complete and perfect list of all 1 

whom may the sureties apply to be released from further responalbil] 
What will the surrogate then require ? What order will he enter ? 

7. In what cases is the surrogate incompetent to act t In case of 
incompetency of the surrogate, who is Tested with his power and 
thority? If Uie surrogate and county judge axe both inoompetc 
When the office of surrogate is vacant ? In such case, what scad i 
be use ? When he acts on account of the incompoten<7 of the bu 
gate, what seal does he use ? 

1. What InYentoxT are the executors or administrators required 
make ? To whom does the real estate generally pass? By whom 
appraisers appointed? What list does the executor or administn 
make, with i& aid of the appraisers ? To whom must notice be girei 



INVENTOBY OF DECEDENT'S ESTATE, 229 

goods and chattels which have come into his possession, 

Well the valae of each article. Notice of the time and 

piace of such appraisement mast be given to the legatees 

^d next of kin within the county. The appraisers mast 

^*te and sabscribe an oath " that they will truly, hon- 

^^yy and impartially appraise the personal property 

^liicli shall be exhibited to them, according to the best 

of their knowledge and ability." The appraisers then 

P^'Ooocd to appraise the property exhibited to them. They 

^t ciown each article separately, carrying out the value 

"^^r^of, in dollars and cents. 

. ^- The personal property of the decedent which comes 

"^to the hands of the executor or administrator, which is 

*^t>ject to the payment of his debts, is called assets. In 

~^^08t every State, certain property of a person, being a 

^^^eholder, is exempt from execution for all debts, ex- 

^Pt for the purchase of such property. When such per- 

,p-5^ <iies leaving a family, such property is still exempt. 

, ^iB property cannot be reckoned as assets. The foUow- 

, S personal property is deemed assets, and goes into the 

.^^<is of the executor or administrator for the payment of 

^*^te : 1. Estates held by decedent for the life of another 

?^^"^on ; 2. Estates for years ; 3. Movable fixtures ; 4. 

, **^I>s growing on the land of decedent at the time of his 

^^*^t;li ; 5. Produce raised annually by labor and cultiva- 

x^^> except grass growing and frait not gathered; 6. 

V^^ts which had accrued to decedent at the time of his 

, ^*^tJi ; 7. Debts secured by mortgages, bonds, notes, or 

£» i*^ ; 8. Stock in companies, accounts, money, and 

-, ^^gsin action; 9. Goods, wares, merchandise, utensils, 

***^ ^ture, cattle, and every other species of personal prop- 




'^^^^•'^praisement? What oath miut the appndaen take and subscribe ? 

i^2-»^^ ^ the appraisera then proceed to do if How do they set down the 

^^^t«i and the value t 

<>^T7 jyhat is ihe personal property which comes into the hands of the 

^^^r^^tor or administrator, subject to the payment of the debts of the 

^^^■^•ed, caUed ? For what debts is certain property in most Qf the 

^^?|^^^ exempt from execution ? When the owner dies, leaving a funily ? 

^^^ 'this property be reckoned as aasets ? Wliat property is deemed 
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erty not exempted. Permanent fixtures descend with the 
freehold. 

3. In the State of New York, when a man dies, leaving 
a widow or minor children, the following property is in- 
ventoried, but is not appraised, and is not classed with the 
assets, nor is it liable for the payment of debts : 1. Spin- 
ning-wheels, weaving-looms, and stoves put up or kept for 
family use; 2. The family Bible, family pictures, and 
school-books, used by or in the family of such deceased 
person, and books not exceeding in vafue fifty dollars, 
which were kept and used as part of the family library 
before the decease of such person ; 3. Sheep to the num- 
ber of ten, with their fleeces, and the yarn and cloth man- 
ufactured from the same; one cow, two swine, and the 
pork of such swine; 4. All necessary wearing-apparel, 
beds, bedsteads, and bedding, clothing for the family, the 
clothes of the widow, and her ornaments proper for her 
station ; 5. Six chairs, knives, forks, plates, teacups, 
saucers, spoons, one table, sugar-dish, teapot, and one 
milk-pot. These articles are to remain in the possession 
of tlie widow during the time she lives with and provides 
for any minor child. When she ceases to do so, she is 
allowed to retain her wearing-apparel and ornaments, 
and one bedstead and bed, and bedding for the same. 
The other articles belong to the minor child or children. 
If there is no such minor child, all these articles belong to 
the widow. 

4. Tlie appraisers also set apart for the use of such wid- 
ow or minor children, in addition to the above-named arti- 
cles, other personal property to the value of one hundred 

assets, and goes into the hands of the administrator or executor for the 
payment of debts ? How do permanent fixtures descend ? 

8. In what State is certain property inventoried, but not appraised ? 
Is this property classed with assets ? What implements for m&niifac- 
turing cloth are in this daas? What books? What stock? What 
clothhig ? What furniture, crockery, and cutlery ? In whose poesession 
do these articles remain during the time the widow lives with the minor 
child or children ? When she ceases to do so, what does she retain ? To 
whom do the other articles belong ? If there is no such minor child T 

4. To what amount, in addition to the above articles, may the appraia 
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nd fifty dollars. The articles above named are exempt 
xom execution, together with other personal property of 
'ftJie value above stated. 

5. Upon the completion of the inventory, dnplieates 
WLte made and signed by the appraisers. One is retained 
%7 the executor or administrator. The other is filed with 
^e surrogate. On filing the same, the executor or admin- 
istrator must make oath '^ that such inventory is in all 
3wpects just and true; that it contains a true statement 
of all the personal property of the deceased, which has 
<5ome to their knowledge." Such oath must be annexed 
to the inventory. 



^^ 



CHAPTEE LXV. 

PAYMENT OF DEBTS AND LEGACIES. 

1. The executor or administrator may sell the personal 
property, when it is necessary for the payment of debts and 
legacies. The sale may be public or private. If any 
Articles of personal property are bequeathed, they are not 
to be sold until the residue of the pei*sonal estate has been 
Applied to the payment of the debts. The surrogate may 
cinthorize the executor or administrator to compromise 
^^ny claim belonging to tlie estate. Debts are to be paid 
in the following order: 1. Debts entitled to preference 
Vinder the laws of the United States; 2. Taxes assessed 

previous to the death of the decedent ; 3. Judgments dock- 

'— ■ I . . — — — . 

«n set apart gtlier personal property for the use of the widow and minor 
children, or either of them ? Is aU the property ahove described exempt 
fi«m execution in New York ? 

6. Upon the completion of the inventoir, what is done by the apprais- 
eiB? what is done with each copy? What oath does the executor or 
administrator take, on filing the inventory with the surrogate ? To what 
is the oath annexed ? 

1. What property may the executor or administrator seU ? How may 
tfae sale be made ? If any articles of personal property are bequeathed ? 
Who may authorize any daim to be compromised? In what order are 
debts to be paid ? Is payment of one debt in any class entitled to pref* 
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eted against the deceased, according to the priority there- 
of; 4. Eecognizances, bonds, sealed instraments, notes, 
bills, and unliqaidatcd damages and accounts. No pay- 
ment in any class is entitled to preference, except in the 
third class. No part of the property of decedent shall be 
retained by an executor or administrator in satisfaction 
of his own debt, until approved and allowed by the sur- 
rogate. 

2. The executor or administrator may publish a notice 
in some paper in the county, once a week for six months, 
requiring persons having claims against the estate to ex- 
hibit them, with their vouchers, at a place mentioned in 
such notice, on or before a day named therein. The execu- 
tor or administrator, upon any claim being presented, may 
require satisfactory vouchers in support thereof, and tlie 
affidavit of the claimant that no payments have been made 
thereon, and that there are no offsets against the same, 
to the knowledge of such claimant. If the executor or 
administrator doubts the justice of the claim, he may 
agree, in writing, to refer the same to arbitrators, to be 
approved by the surrogate. The agreement may be filed 
with the clerk of one of the courts, and an order entered 
refeiTing the matter to the persons selected. The arbitra- 
tors proceed to hear and determine the claim, and make 
their report to the court in which the order of reference 
was made. 

3. If a claim is presented and rejected, a suit must be 
commenced thereon, within six months thereafter, or the 
claim will be barred. No legacy is to be paid until the 
expiration of one year from the time of granting letters 

erence? Can the executor or administrator retain any of 'the property 
of the decedent in satififaction of his own debt ? 

2. What notice maj the executor or administrator give to creditors of 
the estate ? Upon presentation of any claim, what may they require ? 
What affidavit in addition to vouchers ? If there is still a doubt of the 
justness of the claim, what may bo done? Where is such agreement 
filed? What order is entered ? What action do the arbitratora or ref- 
erees take? 

8. If a daim is presented, and rejected, how soon must an action be 
commenced thereon ? If not commenced within that time ? What time 
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estamentarj, unless the same be directed by the will to 
e sooDer paid. If a legatee be a minor, and the legacy 
e under fifty dollars, it may be paid to his father for his 
enefit. If over fifty dollars, it may be paid to his guar- 
ian, on giving security. The surrogate may direct that 
be legacy be invested in permanent securities, and the 
iterest applied to the support and education of the minor. 

4. The executor or administrator, at the expiration of 
ighteen months from the time of his appointment, renders 
3 the surrogate an account of his proceedings. lie must 
»roduce vouchers for all debts and legacies paid, and for 
uneral charges, and necessary expenses. Such vouchers 
DUBt be deposited with the surrogate. He may be al- 
owed for sums of less than twenty dollars without vouch- 
TBy not to exceed in all five hundred dollars. 

6. Tlie surrogate allows the executor for receiving and 
Mtying out sums, less than one thousand dollars, at the 
ate of five per cent. For all sums exceeding one thou- 
andy and not exceeding five thousand, two and a half per 
ent. For sums exceeding five thousand, one per cent 
le is also allowed his jnst and reasonable expenses. If 
lere are two executors, they receive in proportion to the 
irVices rendered. If the deceased died intestate, or if, 
aving left a will, there is a surplus after paying the 
Bbts and legacies, it is distributed to the widow and next 
'kin. The widow shall have — 1. If there arc descend- 
its, one-third; 2. If there are no descendants, one-half; 
, If a father, one-half; 4. If a mother, one-half; 6. If a 

ufli elapee before any legvucr is pai^l, unlcas the samo is directed in the 
111 to be sooner paid ? U the legatee bo a minor, and tho le^cy is lees 
an fifty dollara, to whom may it be paid ? If more than fitty dollars ? 
I what may the sorrogate direct tho legacy to be invested ? 
4. When does the ezecntor or administrator render his account to the 
XTOgate? For what mast he produce Touchers ? What is to be done 
1th such vouchers ? What payments may the surrogate aUow without 
mcherB? 

6. What per cent, does the surrogate aUow the executor or admini»> 
«tflr for receiving and paying out sums of monev less than one thou- 
ind dollars t Between one and five thousand dollars? Over five thou- 
ind dollars? If they have incurred just expenses? If there are two 
r moEe executors or administrators ? If there is personal property left 
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brother, sister, nephew, or nieee, one-half, and two thou- 
sand dollars of the other half ; 6. If there are no descend- 
ants — father, mother, brother, sister, nephew, or niece — 
the whole. The father shall have— 1. If descendants, 
nothing ; 2. If no descendants, but a widow, one-half; 8. 
If no descendants nor widow, the whole. The mother 
shall have — 1. If descendants or father, nothing ; 2. If 
no descendants nor father, but brother or sister, an 
equal share with such brother or sister ; 3. If no descend- 
ants, nor father, brother, sister, nephew, or niece, but a 
widow, one-half ; 4. If no descendants, nor father, brother, 
sister, nephew, niece, nor widow, the whole; 5. If the 
deceased were illegitimate, and left no descendants, 
nor widow, the whole ; 6. If she be deceased, the rela- 
tives on the part of the mother inherit The brothers 
and sisters shall have— 1. If descendants, nothing ; 2. If 
a father, nothing; 3. If a widow, one-half, leas two 
thousand dollars; 4. If a mother, an equal share with 
the mother ; 5. If no mother, the whole. 

6. If the personal estate of the deceased is not sufficient 
to pay the debts, the executor or administrator may ap- 
ply, on petition, to the surrogate for authority to mort- 
gage, lease, or sell so much of the real estate as may be 
necessary to pay the debts. The petition must set forth — 
1. The amount of the personal property; 2. How the 



after pairing debts and legadee, to whom is it distributed ? To what 
Bhaxe will the widow be entitled, if there are descendants ? If there are 
no descendants, but a father ? If there are no descendants, but a mother ? 
If there are brothers, sisters, nephews, and nieces only ? If there are no 
descendants, nor father, mother, brother, sister, nephew, or niece? To 
what share of the estate is the father entitled, if there are descendants ? 
If th^ are no descendants, bat a widow ? If there are no deeoendmnta^ 
nor widow ? To what share of the estate is the mother entitled, if there 
are descendants or father? If there are no descendants, nor &ther, hut 
brother or sister ? If no descendants, nor fJEither, brother, sister, nephew, 
or niece, but a widow 1 If no descendants, nor father, brother, sister, 
nephew, niece, nor widow ? If the deceased were iUegitimate, and loft no 
descendants^ nor widow ? If the mother be deceased ? What share of the 
personal estate wiU the brothers and sisters have, if the deceased left de- 
scendants? If a father? If no descendants, or father, but a widow? 
If a mother ? If no descendants, father, mother, or widow ? 
6. If the personal estate is not sufficient to pay the debta^ to whom 
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same has been applied ; 3. The debts still outstanding ; 4. 

A description of all the real estate of which deceased 

died seized, with the value of each lot ; 5. The names and 

ages of the devisees and heirs. The surrogate may make 

an order requiring all persons interested to show cause 

before him, on a day specified, why such authority shall 

not be given. Op due proof of service of the order, the 

SQrrogate proceeds to hear and determine the allegations 

and proofs. The demands against the estate deemed 

valid, with their vouchers, are to be filed in the surrogate's 

office. If the surrogate is satisfied that it is necessary to 

dispose of a part or all the real estate for the payment of 

i*iist debts, he will ascertain if such money can be raised 
ly mortgage or lease ; and if so, he will direct such mort- 
gage or lease to be made. No lease can be made for a 
longer time than the minority of the youngest child. If 
'the money cannot be raised by mortgage or lease, the 
aoiTogate may order so much of the real estate to bo sold 
«i8 shall be suflScicnt to pay the debts. If a part cannot 
\>e sold without prejudice, the whole may be sold. 

7. Before granting the order, the surrogate requires a 
"bond to the people of the State, in a penalty of double the 
mmount to be raised, for the faithful execution of the trust. 
3)ne notice of the time and place of sale must be given. 
TThe sale must be made in the county in which such prop- 
erty is located. The sale must be made at public auction. 
No executor or administrator can become the purchaser. 
A return of the proceedings must be made to the surro- 



doea the executor or administrator apply for further orders? How? 
\niat does he ask in such petition ? Wnat must be set forth in such pe- 
tition ? What order may tne surrogate make ? On proof of the service 
of the order, what action does the surrogate take ? Where must the 
demands against the estate, with their youchers, be filed ? If tlie surro- 
gate Is satSfied that it is necessary to dispose of a part or all of the real 
estate for the payment of debts, what will he ascertain ? fV>r what time 
ooIt can a lease be made ? If the money cannot be raised by mortgage 
or lease, what may the surrogate order? If a part cannot be sold with- 
OQt prejudice ? 

7. Before granting the order, what bond will the surrogate require? 
Is It necessary to give notice of the sale ? Where must the sale be made? 
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gate. If the surrogate 18 satisfied that die property was 
sold for less than its real valae, and that ten per cent 
more can be obtained, he will order a resale. If the sale 
was fairly conducted, the sarrogate will make an order 
confirming the sale. The conveyance is executed by the 
executor or administrator, or by a person authorized by 
the surrogate to act in their stead. The order of sale, and 
the order confirming the sale, must be recited in the deed. 
Tlie sale is made free and discharged from all claim /or 
dower of the widow. It is subject to all judgments, mort- 
gages, or other liens, existing at the time of the death of 
the deceased. 

8. When the property is sold, the money must be re 
turned to the surrogate. He, in the first place, pays the 
expenses of the sale. He then satisfies the widow^s claim 
to dower, by paying her a sum in gross, according to the 
principal of annuities, sufficient to satisfy her claim. If 
the widow refuse to take such sum, then one-third of the 
purchase-money shall be invested in permanent securi- 
ties, the interest thereof to be paid to the widow during 
life. If after making such deductions there is sufficient to 
pay the debts, they shall be paid in full. If there is not 
sufficient to pay in full, tlie creditors shall be paid in pro- 
portion to their claims. If there is a surplus, it shall be 
distributed to the next of kin, according to the rules of 
descent of real property. 

9. Actions upon contract may be maintained by and 
against executors and administrators, in all cases in which 

How made ? Who are prohibited from porehairiiig ? To whom Is a le- 
turii of the nJe madei When wiU the snrrogafee order a new mlet 
When wiU he make an oider ooofirminfc the mie ? ^ whom is tfaa 
ooBTeraneecxecatedt What orders most be xcdtod in the deed? It 
the Hue made subject to, or free from, the daim of dower? Snbjeci to 
what lifSB is the sale made? 

8L ^KIma the property has been sold, to whom is the moner retnmedt 
What docs the snriogmte firrt paj ? >\liat do«s he then satisfy? Howt 
If the widow refose to take sach som ? It after making soch dedoctJOB, 



there is soflkient to pi^ the debts? If theie is not siSJent ? If then 
Is a iWPlns^ how distriboled ? 
9. Wma msf Mtkos be maiataiacd bj and against exscabxa and ad^ 
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the same might haye been maintained, by or against the 
decedent. It is not necessary to join those in the action 
who have not qualified. In the city of New York, a pub- 
lic administrator is appoinfed. He acts under oath and 
gives a bond. He has authority to take charge of the 
property of persons dying intestate, leaving pei-sonal prop- 
erty in the county ; or where such property comes into the 
county after the death of the owner ; or where he shall 
die at quarantine, leaving personal property ; or where 
Bfich property shall arrive at quarantine after his death ; 
or where a person dies on the passage to New York, and 
goods come to the quarantine. The widow and next of 
Icin are entitled to administer, if they reside in New 
^Tork, in preference- to the public administrator. The 
powers and duties of the public administrator are the 
^uime as other administrators, in reference to the estate 
'^hcy administer. 



CHAPTER LXVI. 

REVOCATION OP WILLS. 

• 

1. A WILL may be revoked by another will, in writing, 
declaring the revocation, and executed with the same for- 
malities as the will was required to be executed. A will 
may be altered in the same manner. A will may be re- 
voked by burning, tearing, cancelling, obliterating, or de- 
stroying, with the intent and for the purpose of revoking 
the same, by the testator himself, or by another person in 
his presence, by his direction and consent. The direction 

miiiistraton? Is it neoesBarj to join those who have not qualified T In 
what dtj is a pabUc administrator appointed ? Does he act nnder oath ? 
Does he give bonds? Of what property does he take charge? What 
aie hisgeneral powers and daties ? 

1. What is the first-mentioned mode of revoking a will ? How exe. 
eated ? How may a will be altered ? In what other way may a will be 
revoked? By whom may this be done ? How proved ? 
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and consent of the testator, and the destraction thereof, 
must be proved by at least two witnesses. 

2. If a man make a will, disposing of his whole estate, 
and afterwards many, and Have issne of snch marriage, 
and the wife or issue be living at his death, snch will is 
revoked, unless provision has been made for such issue 
by some settlement, or by the will, or be mentioned in 
such way as to show an intention not to make such pro- 
vision. No other evidence to rebut such presumption can 
be received. A will executed by an unmarried woman . 
is revoked by her subsequent marriage. 

8. Any act of the testator by which the estate be- 
queathed shall be altered, but not wholly divested, is not 
deemed a revocation. The devise -or bequest passes to 
the devisee or legatee, subject to the same encumbrances 
that would attach to it if it passed to heirs. If such altera 
ations are entirely inconsistent with such devise or be- 
quest, they will operate as a revocation thereof. 

4. If, after making a will, the testator shall make a 
second will, cancelling the first, the destruction or revoca- 
tion of the second will does not revive the first, unless it . 
appear by the terms of such revocation that it was his in- 
tention to revive and give effect to the first will, or unless 
he shall duly republish his first will. 

5. If a devisee or legatee die before the testator, leaving 
descendants, the devise or bequest does not lapse, but 
passes to such descendants. If a devise or bequest be 
made to a subscribing witness, such devise or bequest is 



2. If a man make a will disposing of his whole estate, and afterwards 
marry, and have issue of such marriage, and the wife or issue be Uving 
at the time of his death 1 Can any other evidence be received to rebat 
this presumption ? If an unmarried woman nmke a will, and afterwarda 
marry? 

3. If the estate be altered, but not wholly divested ? How does the 
devise or bequest pass to the legatee or devist^o? If such alterations 
entirely inconsistent with such devise or bequest 1 

4. If, after making a will, the testator shall make a second will, 
celling the first, and afterwards revoke the second wiU t 

5. If a devisee or Icpitee die before the testator, leaving descendants T 
If a devise or bequest be made to a subscribing witness? If such witn' 
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» if the evidence of such subscribing witness is necc&- 
^to establish the will. Such legatee or devisee, how- 
is entitled to the same share of the estate to which 
ould be entitled if there were no will, if it does not 
his legacy or bequest. If a testator devise an es- 
And afterwards mortgage the same, it passes to the 
^e, subject to such mortgage. If the testator devise 
tate, and afterwards sell the same, it amounts to a 
of the devise. 



CHAPTER LXVII. 

GENERAL PARTNERSHIPS. 



— A PARTNERSHIP cxists whcu two or more persons 
loine their property, labor, and skill in the transaction 
Tisiness, for their common profit. A partnership ia 
to be general, when there are no stipulations, 
no evidence from the course of business, to the con- 
A partnership may be created for a special pur- 
^'^i^^''^^^ or be confined by the parties to a particular line 
^■^iisiness, or to a single transaction. Articles of co- 
^lership are generally signed by the parties, and the 
Kership is considered as beginning at the date of the 
les, unless they contain a stipulation to the contrary. 



, -^j^ Persons who are competent to transact business on 
^^'^^^^"^^ own account, may enter into partnerships. The 
ers usually own together both the property and the 

be entitled to a share of the estate, If the wiU should not be sns- 

1? If the testator devise the estate, and afterwards mortgage the 

. - 7 If the testator devise an estate, and afterwards seU the same ? 

!r^"When does a partnership exist ? When is a partnership presumed 

^^ general ? For what may partnerships be created ? What is gen- 

'^'^•^^y agncd by the parties ? When is a partnership considered as be- 

gk«Ung? 

i^ '^'^^ ^^^7 enter into partnerships ? What do the partners gen- 
ctMLly own together ? Can there be a partnership in the profits simply ? 




i 
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profits ; bnt there may be a partnership in the profits 
onlj. As between the partners, the property may belong 
wholly to one member of the partncrsliip, although it is 
bound to third parties for all the debts of the firm. One 
partner may own all the property, and the other may in- 
vest his skill and labor for a share of the profits. 

3. All kinds of property may be held in partnership; 
bnt real estate is still snl^ect to the rules which govern 
that kind of property. When real property is purchased 
with partnership funds, it will be treated as partnership 
property, and held, like personal property, liable for the 
debts of the firm. The share of a deceased partner in the 
surplus of the real estate, after all the debts are paid, and 
the claims of the several partners adjusted, will be con- 
sidered and treated as real estate. Improvements made 
with partnership funds on real estate belonging to one of 
the partners, will be treated as personal property of the 
partnership. Hie widow is entitled to dower in the share 
of partnership real property which belongs to her deceased 
husband's estate, after all the debts and liabilities of the 
firm are paid. 

4. Tlie good-will of a partnership may be considered as 
property for many purposes. Although it cannot be at- 
tached, it may be assigned for the benefit of creditors. 
A new partner cannot be introduced into the firm, without 
the consent of all the partners. If one partner should sell 
his interest in the partnership, this would eficct a dissolu- 



As between the partners, to whom may the property belong T For what 
is the partnership property bound to third parties ? What may one own, 
and the other invest ¥ 

3. \Vhat property may be lield in partn'eiBhip? To what is real es- 
tate still subject? When real estate is purchased with partnership 
funds, how will it bo treated ? For what is it held liable ? How wifi 
the share of a deceased partner in tlie surplus of the real estate be con- 
sidered, after the debts are paid If If improvements are made with iwrt- 
nership funds on the real estate of one imrtner ? In what share ofUie 
partnership real estate will the widow of a deceased partner be entitled 
to dower? 

4. How may the good-will of a partnership be considered? Can it be 
Attached ? Can it be assigned ? Can a new partner bo introduced into 
u firm without consent of all the partners ? If one partner should sell 
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tiot^ of the partnership. A partnership may be formed 

l>y WL -written or parol agreement. Partners generally 

Bgr^^ to enter into business together, and share the profits 

^^d losses. In the absence of specific stipulations or con- 

^J^lling evidence, the presumption of law is that the 

share the profits and losses equally. A partner 
take any share of the profits which may be agreed 
by the partners. If a person is to reserve one-tenth 
tilie profits for his services, he is still a partner. If he 
^® ^o receive a salary equal in amount to one-tenth of the 

(, this would not make him a partner. It would not 
him any control in tlic business, or render him liable 
^"^"^^^ t;lie debts of the firm. 

^- X^artnerships are usually formed by a participation 
^^ l>oth profits and losses, but an agreement may be 
^^'^oired into between the partners, that one shall have his 
^" ^i-o of the profits and not be liable for any of the losses. 
^^5a agreement would be valid as between the partners, 
partners among tliemselves may make any bargains 
t.«ey c-boose. But no such agreement will protect such 
VH.i*tner from liability for the debts of the partnership, 
"^^^less the creditor knew of this bargain between tho 
*^^''^^er8, and gave the credit to the other partners only. 

^- A secret partner is one not openly known to be a 

r^^^^^iior. A dormant partner is known as a partner, but 

»e i:»i*^^ jjQ share in the transaction and control of the 




P-. j^^***ij)tion of law ? What share of tho profits may any {Murtner take ? 

f ^^^ X^non is to receive one-tenth of the profits for his sendees ? If he 

** ^^^ ^*^oeive a salary equal in amount to one-tenth of the profits ? Of 

^'^f^^i ^rould it give him no control ? Would this render him liable for 

5^^*^ of the firm V 

* v^ what do the partners usually participate? What ajgjccment 

t<*|^ De entered into between the partners ? Between whom would this 

w^^^^^ent bo vaUd 1 What agruements may partners make between 

^V^^xofielves ? For what wiU no such agreement protect such partner 

it^ liability t 

^ MThat is a secret partner ? What is a dormant i>artnor ? For what 
A^^ is a seaet partner liable ? If a retiring partner continue to receive 
16 11 
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partnership business. A secret partner is liable for the 
debts of the firm, contracted during the time he was a 
partner. A retiring partner, who continues to receive a 
share of the profits, is still liable for the debts. If he 
receives a definite sum annually, in no waj dependent on 
the profits, he is not liable. This is only a debt of the 
partnership, and does not involve him in their responsi- 
bility to others. 

7. When a partner retires from a firm, notice is nsnally 
given by public advertisement, or by letters, to the cus- 
tomers of the firm. A creditor of the firm cannot hold 
the retiring partner for any credit given to the firm, after 
such retirement and notice. A nominal partner is one 
held out to the world as a partner, without participation 
in the profits or losses. Such partus is liable for the 
debts of the firm. If. a person admits that he is a partner 
in a firm before t/ie credit is given^ he will be bound by 
such admission. Such admission is conclusive evidence 
of his being a partner, if made before the credit is giveu. 
If made after the credit ie given it is not conclusive, and 
may be rebutted. If a purchase is made by one person, 
and credit given to him alone, and he afterwards associates 
with others as partners, the creditor has no claim upon 
the firm. 

8. The liability as partners arises — 1. From a person's 
holding himself out to be a partner ; 2. From participa- 
tion in the business, and its profit and loss. There is no 
liability as partner, where there is no participation in the 

a share of the profits ? If ho receive a definite sum annually, in no way 
dependent upon the profits ? 

7. When a partner retires from a firm, what notice Is usually given ? 
Can a creditor of the firm hold a retiring partner ? Who is a nominal 

Eartner Y For what is such a partner liable ? if a person admit that 
e is a partner in a firm before the credit is given ? When is such ad- 
mission conclusive evidence of the £Eu;t? When is it not eonclusivu 
oridence? Can it then be rebutt^ ? If a purchase is made by one per- 
son, and credit given to him alone, and he afterwazds associate witli 
others as partners ? 

8. From what does the liability of persons as partners arise T When 
is there no liability as partner? By what acts in reference to the 
partnership business are 9X\ the partners bound ? Whose are tho acts 
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profits, nor any use of the person's name permitted by 

liim, 60 as to justify the creditor in selling on his credit. 

-AJl the members of the firm are bound by the acts of one 

partner, in reference to the partnership business. Tlie 

^iGts and contracts of one, are in law the acts of all. Each 

partner is to some extent the agent of all. The mutual 

^^'esponsibility of the partners seems to be founded upon 

^these three principles — 1. Each partner acts as the agent 

the firm ; 2. There is a community of property ; 3. 

lere is a community of interest If an action is brought 

^^ainst several persons as partners, and the fact of co- 

I>^krtnership is admitted or duly proved, then the admission 

^>f one of the partners as to any matter between the firm 

^-i:^d another party, is evidence against all the partners. 

^^hen the existence of the partnership is in dispute, the 

'Admissions of one affect him only, and do not bind the 

^> fliers. If two firms are partners, admissions of one affect 

>>oth. 

9. Persons are not jointly liable, unless they had a joint 
^>^terest at the time the contract was made. All sales, 
X^lirchases, assignments, pledges, mortgages, made by one 
^ner on the partnership account, and in good faith on 
le part of the other party, are binding on the firm. A 
^^lease by one partner, is a release by the firm. A release 
one i>artner, is a release to all. Any fraud or collusion 
rg the effect of such release. The release must be 
^^uder seal. The discharge of one partner by operation of 
^^w, does not discharge the other members of the firm. 




oontncto made by one? In what capacity does each partner to 

extent act? Upon what is the mutual roeponBibility of the 

fbnnded ? If an action be brought against seyenJ persons as 

J and the &ot of the partnership is admitted or diuv proved, 

'^^hat effbct does the'admission of one of the partners have ? When the 

^s3dfltenoe of the partnersliip is in dispute, what effect does the admission 

^^f one have ? If two firms are partners, and one firm mi^e admissions 1 

9. If the parties had no joint interest at the time the contract was 

'i^made? What acts done by one partner on the partnership account aro 

^^iinding on the firm ? If a release be made by one partner ? If a release 

^>Q made to one partner? If there is any fraud or collusion, what is the 

^ifiect ? Must the release be under seal ? If one partner be discharged 

%>j operadon of law ? If the signature or acknowledgment of the firm be 
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Tlie signature or acknowledgment of the firm, made by 
one partner, is binding on all. A notice to one partner, is 
a notice to all. A majority of the partners cannot com- 
pel the minority to extend their business, or change the 
business of the firm. 

10. The dissolution of a partnership does not affect the 
liability of the partners for former debts. Partnerships 
may be dissolved by the assignment of one of the partners. 
They may be dissolved by the death of one of the part- 
ners. It may be stipulated in the articles of copartn^^ 
ship, that in case of the death of one of , the partners 
the business shall be continued, and that the executor or 
some heir shall take the place of the deceased partner. 
When a partner dies, the partnership property goes to the 
survivors, for the purpose of paying the debts. If the sur- 
vivors carry on the business of the firm, and enter into 
new transactions with the partnership funds, they do so at 
their peril, and the representatives of the deceased may 
demand their share of the partnership property, with inter- 
est, or with a proportionate share of the profits. The 
partnership property is bound for the partnership debts. 
The right o{ private creditors of one of the copartners to 
that partner's interest in the firm, is placed after the right 
of the partnership creditors. 

made by one partner ? If a notice be given to one partner ? Can a nujoir- 
itr of the partners compel a minority to extend or change the bosinflfli 
of the firm? 

10. What effect does the dissolution of a partnership have upon tho 
Lability of the partners ? How may partnerships be dissolved ? Whal 
may be stipulated in the articles of copartnership ? Who may take ths 
place of the deceased partner? When a partner dies, to whom does the 
j^artnership property go? If the survivors carry on the buMness of the 
hrm, and enter into new transactions with the partnership funds ? What 
may the representatives of the deceased demand ? For what is the part- 
nership property bound? Where is the right of private creditors (» ODd 
of the copartners to that partner's interest m the firm placed ? 
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CHAPTER LXVm. 

8PECIAL PABTNEBSHIPS. 

1. The purpose of a special partnership is to enable a 
))artj to put into the stock of a firm a definite sum of 
monej, and receive a share of the profits in proportion to 
the money invested, and share the loss to the full amount 
invested, and no more. Bj the common law, ho who has 
any interest in the stock, or receives any proportion of the 
profits, is a partner, and, as such, liable for the whole debt 
of the firm. In special partnerships, the capitalist runs 
the risk of losing the capital which is earning him a 
profit, but can lose no more. 

2. Partnerships of this kind arc authorized and regu- 
lated only by statute. These statutes differ in the several 
States. The provisions are generally to the following 
effect: 1. There must be one or more general partners, 
and one or more special partners ; 2. The names of the 
special partners must not appear in the firm ; 3. The 
special partners can exercise none of the powers, nor per- 
form the duties of general partners; 4. The sum proposed 
to be contributed by the special partner must be actually 
paid in ; 6. The agreement between the partners must be 
in writing, specifying the names of the partners, amount 
paid in, etc. ; 6. It must be acknowledged before a magis- 
trate, and recorded and advertised^ in such way as to give 
the public distinct knowledge of what it is, and ^ho the 
partners are to whom credit is given. The special part- 

1. What is tlie purpose of a special partnership ? What is the liabil- 
icj, at oommon law, of every person who has an interest in the stock, or 
noeiveB a sliaro of the profits ? In special partnerships, what risk does 
the capitalist ran ? 

2^ How are partnerships of this kind authorized ? Are the statutes 
She same in each bcate ? What are the general provisions as to part- 
len? Does the name of the special partner appear in the firm 7 What 



246 ASSIONMEKTS. 

ner mnst, at his own peril, comply strictly with the 
statute. Any disregard or want of conformity deprives 
him of the benefit of the statute. He is then a partner 
at common law, and as such liable for the whole debts of 
the firm. 



♦^ 



CHAPTER LXIX. 

AiSSIONMENTS. 

1. CHnTY defines chases in action to be "rights to re- 
ceive or recover a debt, or money, or damages for breach 
of contract, or for a tort connected with contract, but 
which cannot be enforced without action, and therefore 
termed choses^ or things in action." At common law, the 
transfer or assignment of choses in action was strictly for- 
bidden. The reason given was, that it was a right which 
could only be enforced by an action at law ; and if this be 
assigned, the only thing that passes is a right to go to 
law ; and so much did the common law. abhor litigation, 
that such assignments were wholly prohibited. 

2. In nearly all the States, at the present time, choses 
in action may be assigned. When the right of action 
is of such a nature as not to be the subject of a con- 
tract, or injury to property, but for a personal injury, 
it cannot be assigned. This action can only be main- 
tained by the party who has be^n injured; and when 
he dies, the right of action dies also. Every right of 

is lie prohibited from exerdsiiig or performiiiff? Must the sum con- 
tributed bj the spedalpartner be actually paid in ? What must the 
agreement specify? What farther must be done? With what most 
the special partner strictly comply? What wiU be the effect of anj dis- 
regard or want of conformity ? What is then his liability ? 

1. How does Chitty define chases in action? What is strictly pfo> 
hibited at common law? What reason is giyen? If it be aaagned, 
what passes to the assignor ? What does the common law abhor ? 

2. What is aUowed in nearly all the States? If the right of action 
is of such a nature as not to be the subject of a contract ? By whom 
only can such actions be maintained? If the person in whom is the 
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action involving life, "health, or reputation belongs to 
this class. So, a right of action founded upon a breach of 
promise of marriage, being in its nature a personal* injury, 
cannot be assigned. When the injury affects the estate, 
rather than the person, Avhere the action is for damages to 
the estate, and not for personal suffering, the right of ac- 
tion may be bought and sold. Such a right of action 
^^cnld pass to the executor, in case of the death of the 
X^Wrty injured. 

8. The right of action for a personal injury received by 
Collision of cars on a railway, is not assignable. A valid 
I>olicy of insurance upon one's own life, is assignable. An 
Executor or administrator cannot maintain an action upon 
:mi express or implied promise to the deceased, where the 
amage consists entirely of personal suffering of the de- 
based, whether mental or corporeal. A servant bound 
y indenture cannot be assigned to another master, with- 
ut bis consent.^ The right of dower in a wife, contingent 
n her surviving her husband, cannot be assigned. The 
^nnere right to jGile a bill in equity for a fraud, cannot be as- 
signed. 

4. Assignments of a chose in action may bo written or 
^>raL A delivery for a valuable consideration, 'without 
"^nriting, is a sufficient assignment. The assignee of a 
:anght of action is not bound to show that he gave a valu- 
able consideration for the assignment. Tlic owner may 
^ve it away, if he choose, and the donee will have as 



right of action dies? What actions belong to this clase? If the right 
of action be founded upon a breach of promise of marriage? When 
the ii^nry affects the estate, rather than the person ? Would such a 
right of action pass to air executor t 

& If the right of action be for personal injuries received hj collision 
of oars on a railroad? If the right of action arise from a valid poUcj 
of insurance on the life of a person ? If a promise to pay be founded on 
personal sufl^ng, and the payee die, can his executors or administrators 
recover on such promise ? Can the services of a servant or apprentice, 
bound by indenture, be assigned without the conseht of the servant or 
apprentice ? Can a married woman assign her dower contingent upon 
the death of the husband? Can the right to file a bill in equity for a 
frand be assigned ? 

4. How may assignments of choses in action be made ? If delivered 
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good a right thereto as if he had paid valae therefor. 
Proof of a valuable consideratioa is only necessary when 
the rights of third parties are affected by such assign- 
ment. 

5. The assignee of a chose in action takes it subject to 
all the offsets and equitable defences existing between 
the original parties. The action by the assignee is with- 
out prejudice to any set-offs or other defences existing at 
the time of, or before notice of, the assignment. A set-off 
is a claim due to the defendant from the plaintiff, which 
defendant claims to have allowed, for the purpose of 
liquidating a part or the whole of plaintiff's claim. No- 
tice of the assignment must be given to the debtor. The 
equities must exist at the time of notice. The set-off must 
be a claim already due at the time of notice. If an ac- 
count is assigned, and the debtor hold a promissory note 
of the assignor not already due at the time of the assign- 
ment and notice, the debtor cannot set off such note 
against the account in an action against him by the as- 
signee. 

6. The admissions and declarations of an assignor of a 
chose in action, made while he is the holder, and before 
assignment, are evidence against his assignee, and all 
claiming under him. Admissions made after the assign- 
ment are not evidence against the assignee. 

without writing ? Can the owner fl^ve awaj a chose in action ? When 
on\j is proof ot payment of a valoable consideration necessary? 

5. Subject to what does the assignee take the chose in action ? The 
action of the assignee is without prejudice to what ? What is a set-oflT? 
To whom must notice of tlie assignment be given ? When must the 
equities exist ? Must the set-off be already due ? If an account be a»> 
signed, and the debtor hold a note of the assignor not already dne, can 
the debtor setoff such note ? 

6. If the assignor made admissions while he was the holder, and be- 
fore assignment ? If made after the assignment ? 
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CHAPTER LXX. 

' THE LAW OF BAILMENT. 

^ - Bailment is the delivery of property by one person 

^ ^^xiother person, in trust for some special purpose. 

^^^^x*^ 18 a contract, express or implied, to conform to the 

pix x*jg>oge8 of the trust. The person delivering the property, 

^f ^Vk e bailor. The person to whom the property is de- 

^^^^x-«d, is the bailee. Bailment is usually divided into 

"^^^ classes. The first class of bailment is the simple de- 

^^'^^^XTr of goods by the bailor to the bailee, to be kept by 

*^^^ XDailee, and returned to the bailor without recompense. 

^ "tLlie bailor deposit or leave in the care of the bailee his 

^^^^cih or his money, for safe-keeping, to be kept by the 

"^•^1^ without reward, and to be returned to the bailor 

^*^^xi called for, such transaction would come under this 

^"^^^s. It is generally designated in our law-books by the 

■^-•^•tixi word depositum — translated, deposit. 

^* The second class of bailment is where the bailor de- 

*^^o»-8 goods to the bailee, and the bailee, without reward, 

^^^^^rtakea to carry them, or to do some other act with 

^^rn. This class does not differ materially from the first 

^^®» The duties and liabilities arising out of both are 

ea.i-ly the game. This class is distinguished in our law- 

5^*^s by the Latin word mandatum — translated, a comr 

^^^^on without reward. The third class of bailment is 

iQQ^^^^^liat is baUment? What is the purport of the contract of baU- 
Boi^ .|T What is the person deUvering the property called ? The per- 
baili^T^^ whom the property is deUvered? Into how many classes is 
bail^.^^t divided? Wluit is the first class? If a bailor leave with the 
'Wfti^Jr ^^ watch or his money for safe-keeping, to be kept by the bailee 
b^x^^^'^t reward? 5y what term is it genendly designated in our law- 

te^^^^^'Vliat is the second class of bailment? Docs this class differ ma- 
^^^^ ftom the first class? Wliat are the same in both? By what 

11* 
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where the bailor delivere property to the bailee, to be 
used by the bailee, without charge, for a certain time, and 
then returned to the bailor; as when the bailor loans his 
horse and carriage to the bailee, to go to a certain place 
and return, without paying any thing for the use thereofl 
This class of bailment is called commodatum^ an accom- 
modation. 

3. The fourth class of bailment is where the bailor de- 
livers property to the bailee in pledge for the payment of 
a debt, in the nature of a collateral security. This class of 
bailment is called piynori accej>tum — translated, received 
in pledge. The fifth class of bailment is where the bailor 
delivers property to the bailee for some special purpose oi 
service, for which a reward is to be paid by the bailor or 
by the bailee. If the bailor let his horse and carriage to 
the bailee, to go a certain journey, the bailee pays a re- 
ward for the use of the horse and carriage. If the bailor 
deliver goods to the bailee, to be stored by the bailee, the 
bailor pays a reward for the storage. If the bailor de- 
liver cloth to a bailee, wlio is a tailor, to have some labor 
and services performed upon the cloth, the bailor pays a 
reward for such labor and services rendered. If the 
bailor deliver goods to the bailee for transportation from 
one place to another, the bailor pays to the bailee a re- 
ward for such services, including the insurance of such 
goods against accident until they arrive at their place of 
destination. 

4. The degree of care and diligence on the part of the 
bailee in conforming to the objects of the trust, is materi- 
ally varied by the consideration received. Care and dili- 



torm designated ? What is the third dass of bulment ? Give an ex- 
ample. What is this clasB of baUment caUed? 

8. What is the fourth ckus of bailment? What is this das €i 
bailment colled? What is the fifth dass of bailment? If the bailor 
let his horse and carriage to the bailee, to go a certain joumeT ? If 
the bailor deliver goods to the bailee to be stored ? If uie bailor de- 
liver to the bailee cloth, to have some labor or service performed apoQ 
the same? If the bailor deliver goods to the bailee for transporta- 
tion? 

4. Bj what is the degree of care and diligence, on the part of the 
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gence is ordinary or extraordinary. Negligence is slight 
or ffrrass, 

^^rdinary care tad diligence is that which every person 
of csoTnmon prndence, and capable of governing a family, 
ez^x-oises in his own affairs. 

JSbetraordinary care and diligence is that which tlie 
mo^t; circumspect and thoughtful persons use in securing 
thexx* own goods and chattels. 

it negligence is the want of extraordinary diligence. 

>88 negligence is the want of ordinary diligence. 

e question whether the bailee has exercised due dili- 

gexi C5^ or is guilty of negligence, is always a question to 

be decided by the jury on the evidence produced before 

th^ixm. In the first two classes of bailment the bailor ro- 

cel^v^cia all the benefit, and the bailee receives no reward, 

but; tlie bailee is required to use ordinary care and dili- 

gex^oe in performing the services he undertakes. If he 

d^X5» not, he is guilty of gross negligence, and liable for 

*^y loss sustained. The bailee is not bound by any agree- 

"^^'^ t to undertake such trust as comes within the first and 

Beoond classes of bailment, at a future time ; but if he re- 

cpiy^es the goods into his custody, he assumes the respon- 

woilitjr of executing the trust according to the terms of 

"*® Agreement. 

. ^- In the third class of bailment, the bailee receives all 

^^ ^enefit, and the bailor receives no reward for the use 

f^is property. In this case the bailee is required to ex- 

*^is^ extraordinary care and diligence, and he is respon- 



"to be varied ? What two dasaes of care ? What two classes of 
Mamr^- ^ ~'^<^ ^ What is ordinarj care and diligence ? What is eztraordl- 
ii«^^ ^^^^re and diligence ? What is slight negligence ? What is gross 
dti^ ^i^^nce Y B7 whom is the questiony whether the bailee has exercised 
fld^^^^Xlgenoe, to be decided % On what ? In the first two classes of bail- 



iiii^^^ "^ho leoeives the benefit? What degree of care and diligence 
F*Q^ ^k»^^ baUee, in this case, nse ? If he does not, of what is he guilty ? 
tn^^^^Viat is he liable? Is the bailee bound bj an agreement to under- 
tocl^ ^"Oeh trust at a future time ? If he receives the goods into his cus- 

^* ^^^hat does he assume ? 
ball ^ ^^^o reodves the benefit in the third class of bailment ? Does the 
^^ leoeive any reward? What class of diligence is the bailee, in this 
>«quired to exercise? For what is he responsible ? If he use the 
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Bible for all damages, if gniltj of slight negligence. If 
uses the property for any other purpose than that f^ 
which it was borrowed, he is liable for all accidents whii 
happen to it, and for the hire thereof. In the foorth 
fifth classes of bailment the benefit is mntaal. The bail« 
is required to use ordinary diligence only in these 
except the bailment of goods for transportation, in whic^l 
case he is an insurer, as well as the bailee. When tbtf 
bailor lets his horse and carriage to the bailee for a joar^ 
ney, the bailee is responsible for gross negligence. If tbe^ 
bailor deposit his goods with the bailee on storage, the 
bailee is required to exercise ordinary care and diligence 
in the protection and preservation of the property, and is 
responsible for gross negligence. 

6. If the bailor leave cloth with the bailee to be made 
into clothes, or if logs be left with the bailee to be sawed 
into boards, the bailee is liable for gross negligence. In 
these cases there is an implied contract that tlie work shall 
be done in a workmanlike manner. Tlie bailee of goods 
received for transportation is liable for all losses, except 
the losses caused — 1. By inevitable accident ; 2. By pub- 
lic enemies : 3. By the bailor himself. 

7. All persons who are competent to make other con- 
tracts may become parties to the contract of bailment. K 
goods be delivered to an infant bailee, although there is 
no contract of bailment, as in the case of adults, yet if he 
injure the property by some act of fraud or violence he is 
responsible. If a person be of unsound mind, this disa- 
bility must be established by evidence. If a person find 

property for another pnrpoee than that for which it was harrowed? In 
the fourth and fifth dasses of hailment, where is the benefit ? What do- 
grco of care and diligence 18 the bailee required to nse? If he be a bailee 
for transportation ? When the bailor lets his horse to the bailee for a 
journey, for what is the bailee responsible ? If the bailor deposit his 
goods with the baUee on storage ? 

6. If the bailor leave doth with the bailee, for what- is the bailee 
resx>on6ible ? In this case, what implied contract is there ? For what is 
the bailee of goods received for transportation liable ? 

7. Who are competent to make the contract of bailment ? If goods be 
delivered to an inmnt, and the infant injures the property by some aat 
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an article, and take it into his possession, he becomes a 
bailee, so as to render himself responsible for gross negli- 
gence. 

8. In every contract there must be a good consideration. 
The consideration must be cither a benefit to the party 
promising, or some trouble or prejudice to the party to 
"^^lioin the promise is made. When the bailor deposits 
'W'itli or intrusts his property in the hands of the bailee, to 
oe licld or carried without reward, the law raises tlie pre- 
fiuunption of a sufficient consideration for his faithful dis- 
c:liarge of the trust. When money is deposited in the 
*>ank in the ordinary course of business, it does not create 
a contract of bailment. 

S^. IV^hen the question is submitted to the jury, whether 
tue bailee has used ordinary care and diligence in the pro- 
^^rva-tion of the property, they would require stronger 
proof where the bailor pays for the storage, than where the 
"^ileo has received and taken care of the goods without 
J^^^ai^. The fact that the bailee receives a reward binds 
Jum ^Q a diligence beyond that of a bailee without re- 
^^•"cJ. The bailee who is a borrower, and receives the 
I*^ of a chattel without rendering any compensation for 
'^ is bound to use the highest possible degree of care and 
diligence. 

lO. The rule that ordinary diligence in the care and 
protection of the property intrusted to the bailee is required 
itt ull cases, is fixed and immutable, but the subject mat- 

o* tr&ud or Tiolence ? If a person bo of unsound mind ? If a person find 

•a article? 

1»? ^S5i*^ miMt exist in every contract? What must the consideration 

i^tii ^^^^ ^® bailment comes within the first and second classes, what 

P*to Consideration? When money is deposited in a bank for safe-koep- 

^' ^S^ *^* create a contract of bailment? 

^ ^^^en the qnestion is snbmitftod to the jury, whether the bailee has 

y°Qydinaiy care and diligence in the preservation of property, what 

^^?of proof will they require in case of storage, as compared with 

i^^j^^joipt of goods withoat reward? What effect does receiving the 

2[^~^ luiTB? What effect does receiving property for uso without pay 

c/thk ^ oxdina^ diligence required in all cases of bailment, on the part 
^ «>Uileo? Is the subject-matter upon which the rule acts, the same 
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ter npon which it acts, changes with the execation of each 
contract. What would be ordinary dih'gence in taking 
care of iron, would not be sufficient in the custody and 
preservation of gold. The jury must inquire into the 
nature of the property, and the extent of care ordinarily 
exercised by persons of common prudence, and capable of 
governing a family, in the preservation of the like kind 
of property. 

11. When the bailor delivers horses and cattle to the 
bailee for pasturage for a compensation, the bailee is not 
responsible if they are stolen from the pasture. But if 
the bailee leave the bars or gates of the pasture open, 
and in consequence of his neglect they stray and are 
stolen, he is liable to the bailor for the loss. 



CHAPTER LXXL 

RESPONSIBILITY OF BAILEE. 

1. By the rules of the common law, every man is re- 
sponsible for injuries occasioned by his own personal 
negligence, and for those occasioned by the negligence of 
those whom the law denominates his servants, while 
engaged in the business for which he employed them. 
When the owner of a carriage hires of a stable-keeper a 
pair of horses, and the owner of the horses provides a 
driver, through whose negligent driving an injury is done 
to a third person, it is held that the owner of the carriage 
is not liable for the injury, because the driver is not his 

in all cases ? How illustrated hy- the care of iron and gold ? Into what 
must the jury inquire? 

11. When the bailor delivers horses or cattle to the bailee for pastur- 
age for a compensation, who is rcsponsiblo if t!ie cattle are stolen ? 

1. For wliat injuries is every man responsible, by the rules of the com- 
mon law ? If the owner of a carriage hire of a stable-keeper, a nair of 
horses to draw his carriage, and the stable-keeper furnish a drlTer, 
throngh whose negligent dnving an injury is done to a third party, who 
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ficrvant. The owner of the horses, who employs and sends 
Lis servant to drive them, is liable for all injuries occurring 
through his neglect. The driver is his servant, though 
sot under his immediate superintendence. It is not neees- 
«uy that the servant be employed by the bailee in person, 
or that he should bo under the master's immediate and 
personal superintendence, in order to render him liable 
for injuries caused by his servant's neglect. 

2. The bailee is held liable for the acts of his servants, 
on the ground that the servant is supposed to act under 
the direction of his employer. The employer is not liable 
to a servant for an injury sustained tlirongh the negligence 
of a fellow-servant engaged in the same employment. 
The bailee is not liable for the wilful acts of his servant, 
done without his direction or consent, and in his absence. 
But be is liable for the negligence of his servant acting in 
his employ. In order to charge the master, it must be 
shown that the relation of master and servant existed in 
tliat particular affair. A careless act of the servant, is the 
act of the master. The master is answerable for the ser- 
vant's negligence and want of skill, but he is not answer- 
able for his wilful injuries. 

3. The bailee of a chattel for hire must use ordinary 
diligence in taking cai-e of it. If a hired horse be taken 
ill, and the bailee call in a farrier, he is not answerable 
for any mistake which the farrier may commit in the 
treatment of the horse ; but if the bailee or his servant 
attempt to prescribe for the horse, and from want of skill 
g^ves him medicine which causes his death, though he act 

k xwponsible for Bach injury ? Whj ? Ib it necesBary that the Berrant 
be under the immediate Baperintendenco of the master ? 

8. On what g^ond is the baUee held liable for the acts of his Bervants ? 
If the employer liable to a servant for an injoiy Bustained through the 
negligence of a feUow-eervant engaged in the Bame employment i For 
iihaX acts of the Bervant ia the bailee not liable? In order to charge 
ilie master, what most be shown 1 Whose is the carelesB act of the 
ier\ant? For what acts is the master answerable, and for what not 
answerable? 

, 8. In what mnst the bailee for hire nse ordinary diligence ? If a hired 
hone be taken iU, and the bailee caU in a ffvrrior? If the bailee or his 
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in good faith, he will be guiltj of gross negligence, and 
liable to pay for the horse. 

4. When an action is brought against the bailee for an 
injury sustained by the bailee's negligence, the burden of 
proof is upon the bailor, to show that the injury occurred 
through the bailee's neglect. But when the bailee returns 
the hired property in a damaged condition, and refuses or 
fails, at the time or subsequently, to give any account of 
the manner the injury occurred, negKgence will be pre- 
sumed on his part, and the burden of proof will be upon 
him to show a want of negligence. The degree of care 
required by law varies according to the nature of the 
property hired, and the circumstances in which it is 
placed ; but it is measured always by that diligence which, 
under the circumstances, a man of ordinary prudence and 
discretion would exercise in reference to the same kind of 
propeii;y if it were his own. 

5. The burden of proof lies upon the party alleging a 
fact, which he must establish by evidence on the trial of 
an action. If the bailor allege that the injury or loss of 
his property occurred through the negligence of the bailee 
for hire, he is bound to prove this fact by evidence. It is . 
not enough for him to prove a loss, but he must show that 
it was caused by the negligence of the bailee. The bailee 
is presumed to exercise due care and diligence until the 
contrary be proved, unless he has neglected or refused to 
give an account of the injury or loss of the property. 

sorvant attempt to prescribe for the hone, and, for want of skill, give 
him medicine which causes his death ? 

4. When an action is brought against the bailee for an injuy caosed 
by the bailee's negligence, upon whom is the burden of proof? If the 
bidlee returned the iiired property in a damaged condition, and refused 
or £Edled to give any account of the manner the injury occurred Y How 
does the degree of care required by law vary ? By what is it always 
measured? 

5. Upon whom does the burden of proof lie? If the bailor allege 
that the injury or loss of his property occurred through the neffligenoe 
of the bailee for hire ? What is not enough for him to prove ? What is 
the bailee presumed to have done, until the contrary be proved ? If he 
has refused or neglected to give anji information of the cause of the loss 
oriigaxy? 
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6. The bailee for hire is bound to confine himself to the 
86 for which he stipulated. If the bailee hire a horse, 
e IB bound to ride it as moderately, and treat it as care- 
illy, as any man of common discretion would treat his 

wn horse. K through his negligence, as by leaving the 
oor of his stable open at night, the horse be stolen, he 
inst answer for the loss. If he be robbed of the horse by 
highway robber he is not responsible, unless by his im- 
radence he gave occasion to the robbery, as by travelling 
I nnusual hours, or by taking an unusaal road. If the 
ailee hire horses and carriage, and the owner send a 
>achman, the bailee is discharged from all attention to 
le horses, and he is then required only to take ordinary 
ire of the inside of the carriage while he sits in it. 

7. If the bailee hire a horse for a particular service, or 
}T a particular journey, or for a particular time, he is 
oniid to use the horse for that particular service or 
)nmey, and no other, and to return him at the expiration 
f the time stipulated. If he put the horse into some 
ther service, or perform some other journey, or detain 
lie horse beyond the time stipulated, it is an unlawful use 
f the horse, and the bailee renders himself liable for all 
ccidents which may happen to the horse. The contract 
» terminated by the loss of the thing bailed. 

6. to what is the bnilee for hire bound to confine himself? If the 
Mdlee hire a horse, what is he bound to do ? If through his negligence 
he horse is stolen ? If he be robbed of the horse bj a highway robber ? 
f the baUee hire horses and carriagp, and the owner send a coachman ? 

7. If the bailee hire a horse for a piurticular service, or for a particular 
immey, or for a particular time? If he put the horse into some other 
lerrioe, or perform some otiber journey, or detain the horse beyond the 
ime stipulated? If the horse die, or the thing bailed be lost? 

17 
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CHAPTER LXXn. 

INNKEEPERS AND THEIE GUESTS. 

1. Pkbsons entertained at a hotel as trayellers, are 
deemed guests. If tlic innkeeper invite a person to his 
honse as a friend, he does not become a gnest, so as to 
create an j responsibility on the part of the innkeeper, be- 
canso he does not receive him in that capacity. If the 
traveller leave his horse or baggage at an inn, and go out 
to dine or lodge with a friend, the rights and liabilities of 
the parties remain the same as though the traveller had 
not left the inn. If the guest leave the hotel, and go to 
another town, intending to be absent two or three dajs, 
the same rule applies, so far as relates to the property for 
the care and keeping of which the host is to receive a 
compensation. If property be left at the hotel for which 
the host receives no advantage, and during snch absence 
of the guest the property be stolen, the host will not be 
answerable. If the guest retain his room, so as to be 
chargeable for it, he may be considered a guest, even 
when he leaves at the hotel only inanimate property. 

2. It is not necessary that the property of the guest be 
placed in the special keeping of the host, in order to make 
him liable, unless required by statute. The host is re* 
sponsible for the i)roperty of his guest committed to his 



1. Who are gacsts ? If the innkee^r inTite a person to his hoosB as 
a friend, does ho become a guest? \\ bj not? If a trareUer leave bis 
horse or baggnge at a hotel, and go out to dine ? If the guest leave tbe 
hotel, and go to anotber town, intending to be absent two or three days? 
If property be left at the hotel for which the host receives no advantaffe^ 
and during the absence of the guest the property is stolen ? If ue 
guest retain bis room, so as to be cbargoable for it ? 

2. Is it necessary that the property be placed in the spedal keeping of 
the host, in order to make him liabfe? when is the host responsTbls 
for the property of his gnest committed to h's care? What is tiie hosti 
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re, unless the loss of it is caused by — 1. Inevitable acci- 
at ; 3. The common enemy ; 8. By the neglect or de- 
ilt of the gnest. By statute, in most of the States, the 
It is allowed to provide a safe, or other convenient 
ice for the safe keeping of money, jewels, or ornaments 
longing to his gnests, and to post a notice to that effect, 

a conspicuous manner, in the rooms occupied by his 
estB. If such goods are not deposited therein by the 
est, he is absolved from all liability for such articles, in 
;e of loss by theft or otherwise. The posting of this 
tice is notice to the guest. He is required to deliver 

money, jewels, and ornaments to the proprietor of the 
tel, to be deposited in the safe, if he intend to hold the 
}t liable for their safety. 

3. If a guest deliver his horse to the host, and request 
it it be put to pasture, which is done, if the horse be 
len, the host is not responsible. The host is not at 
erty to refuse to receive a guest, for whom ho has ac- 
nmodations. If, having room for him, he refuse to re- 
vo a guest, without reasonable ground for his refusal, 
on a false pretence that his house is full, he will be 
ble to an action. If the guest applying for accommo- 
tions is intoxicated, or behave in an indecent manner, 
» host is not bound to receive him. The host docs not 
dertake absolutely to receive as guests all persons who 
ply ; but only those who are capable of paying a com- 
Qsation adequate to the accommodations provided. He 
3 a right to demand payment in advance. 
L The law gives the host a lien on the baggage of his 



noBt of the States, aUowed hy statute to do ? What notice does he 
in t)ie rooms of his guests ? If such goods are not deposited with the 
tbj the guest? 

. If a guest deliver his horse to the host, and request that it be put 
Mtflture ? Can the host refuse to receive a guest, for whom ho has ac- 
imodations, without a reasonable cause? If, having room, he refuse 
wseive a guest, without reasonable grounds for his refusal, or on the 
e pretence that his house is full ? If the guest applying for accom- 
lations be intoxicated, or behave in a disorderly manner? Whom 
f does the host undertake to receive as guests ? When ma/ he de-^ 
nd payment? 
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guest, for his reasonable charges. The host is obliged to 
accommodate the guest, and is responsible for the safety 
of his baggage ; and on account of this extraordinary lia- 
bility, the law gives the host a right to charge a reason- 
able compensation therefor, and gives him a lien on the 
goods and baggage of the guest for the satisfaction of bis 
reasonable charges. 

. 5. In some of the States, parties may be witnesses for 
themselves. In other States, no person is competent to 
give evidence in a case in which he has the least pecu- 
niary interest. In all the States, however, in an action 
by the guest against the host for the loss of baggage, the 
guest is received as a witness to show the character and 
value of the property lost, so far as it is personal baggage. 
He is considered a competent witness from the necessity 
of the case, and in order to prevent a failure of justice. 



CIIAPTER LXXUL 

COMMON CABBIEBS. 

]. To constitute a person a common carrier, he mnst be 
one who, as a regular business, undertakes, for hire, to 
transport the goods of such as choose to employ him. 
His employment must be to carry goods generally, for 
any one, so as to imply a public engagement to serve all 
persons alike, on being paid a reasonable reward. The 
practice of carrying, for hire, parcels not belonging to 

4. For what does the law give the host a Uen on the baggBse or goodi 
of the gueet ? What ie the host obliged to do ? F6r what isne respon- 
sible Y On account of this liability, what does the law give the host ? 

5. What is the rale of law in some of the States as to parties being 
witnesses in their own behalf? What is the role in other States f 
What is the rale in all the States when a gnest brings an action agaimt 
the host for baggage lost or stolen ? Upon what ground ? 

1. Who is a common carrier ? What mnst his employment be? In 
what are the proprietors of stage-ooaches common carrien ? 
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^ers, in a stage-coach, constitutes the proprietors of 
iJie cso^ch common carriers. 

order to give doe security to property, the law 

upon the common carrier the responsibility of 

rer. The law makes the common carrier responsi- 

\f^^ in_ ^1 cases, except where the loss of the property was 

•1. By inevitable accident; 2. By public en- 

*^s 5 3. By the act of the owner of the goods. Tlic 

carrier is responsible for all losses occasioned by 

t^^^^ or robbery, on account of the opportunity he has for 

collusion with thieves and robbers, to the injury of com- 

He is entitled to demand a compensation for iiis 

^ in proportion to the risk. 

'• t-5oinftnon carriers of passengers are liable, as insurers, 

for "tlx^ safety of the baggage of the passengers, and 

HotLxim^ ^iU relieve them from their liability except the 

causesb which will relieve common carriers of goods. 

(Jomnci on carriers of passengers are not liable to respond 

in dat>:-xage8, in case of accident, if they have done all that 

j^^fna, '9'^ foresight and care could do to insure the safety of 

th^ P^^^^sengers. The carrier of passengers is not strictly a 

^^t^nxon carrier, in the light of an insurer of the safety 

^f ^"^^ passengers. For the goods and baggage which he 

^^jijciv^a for transportation, he is placed on the footing of 

^ cotujjion carrier of goods, but he does not absolutely 

^^rr^xit the safety of the passengers. The. master of a 

^^Bel comes within the description of a common carrier. 

^* The common carrier stands in the situation of a pub- 

1^^ ^rvant, and as such is liable to an action for refusing 

9* Wliat responsibiUtj does the law impofle on a common carrier ? 
f^ ^bat cases is he responsible for the loss of property carried bj 
)))^) On what aooount is he made responsible for all losses by theft 
ot i^bexy ? What compensation is he entitled to demand ? 

8. For what are common carriers of passengers liable as insurers ? 
\Vbat will relieve them from thin responsibility? When are common 
^^frien of passengers not liable to respond in damages in case of acci- 
licnt? Does the carrier of passengers insure the safety of the passengers 
|0 the light that a common carrier insures the goods he carries ? What 
Joes he insoro ? Within what description does the master of a vessel 
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to take charge of goods for carriage, if the freight be ten- 
dered him, and he has the ability to carry the same. The 
goods must be brought to him at a reasonable time. They 
must be in a suitable condition for transportation. They 
must be of the kind the carrier is accustomed to re- 
ceive for transportation. The liability of the common 
carrier does not begin until the goods are delivered to 
him. 

5. Inevitable accident is something that cannot be pre- 
vented by human care, skill, and foresight A sndden 
gust of wind, by which a vessel passing a drawbridge was 
driven against a pier, and overset by the violence of the 
shock, was adjudged to be an inevitable accident So 
where a vessel was floating up the Hudson Kiver against 
a light and variable wind, and being near the shore while 
changing her tack, the wind suddenly failed, in conse- 
quence of which she ran aground and sank ; it was held 
that the sudden failure of the wind was an inevitable ac- 
cident, which could not have been prevented or avoided 
by human care, skill, and foresight, and excused the mas- 
ter from liability. Inevitable accident is sometimes 
termed the act of God, or vis divine^ or vis major. 

6. llie freezing of a river excuses the delay of the com- 
mon carrier by water ; but he is bound to exercise ordi- 
nary care and prudence in anticipating such obstruction. 
He must use the proper means to overcome obstructions, 
and exercise due diligence in completing the transporta- 
tion as soon as the obstruction is removed. In the mean 
time, he must take vigilant care of the property. Where 
the injury or loss proceeds directly from natural causes, 



4. In what sitaation does the common carrier Bland ? As siicli, for 
what is he liable to an action ? When must the goods be brought to 
him? In what condition? Of what kind? When does his llabUity 
commence Y 

5. What is inevitable accident? Give the case of a vessel ptmrfng a 
drawbridge. Give the case of a vessel beating up the Hudson River. 
What is inevitable accident sometimes termed ? 

0. Does the freezine of a river excuse the delaj of a common carrier 
hj water ? What is he bound to exercise ? In case of such obstraction. 
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it eannot be attribntcd to inevitable accident in any case 

where it might have been avoided by human prudence 

and foresight. If the goods are destroyed by inevitable 

accident, toe owner loses tlie goods, and the carrier loses 

the compensation for carrying the goods. The question, 

^vhether the loss or injury was caused by an accident 

"V?hich was inevitable, which human care, prudence, and 

oresight could not have avoided, is a question of fact for 

jury to decide. 

7. The common carrier is responsible for all losses 
used by fire, except that kindled by lightning, where 

e has no power to save the property after the bolt has 
alien, and before the goods have been burned. Such de- 
itmction of property 6y lightning is the act of God — the 
divina^ the vis major — an inevitable accident. If the 
^^Qonntry be invaded by a public enemy, and the property 
^1)6 seized, the currier is not liable for the loss. If the 
.j^oods are carri^^d upon the high seas, and arc there cap- 
tured by the war-vessels or commissioned privateers of 
the public enemy, the carrier is not responsible. Kioters, 
robbers, thieves, and insurrectionists are not classed as 
public enemies, so as to release the carrier from responsi- 
bility, for injury or destruction of property caused by 
them. Pirates are deemed public enemies, and the carrier 
ia not responsible for losses caused by them. 

8. The owner is not obliged to disclose the nature of 
the goods delivered to the carrier, unless inquiry be made 
by him. If the carrier wishes to ascertain the extent of 

what is he bound to do? Where the injury or loss proceeds directly 
from natural causes, when can it not be attributed to inevitable accident? 
If the goods are lost by ineTitable accident, who bears the loss of the 
goods ? Who bears the loss of the freight? By whom is the question, 
whether or not an accident is inevitable, determined ? 

7. If the loss be by fire ? If it be kindled by lightning ? If it was in 
the power of the carrittr to save the property af&r the bolt had'faUen ? 
What is the destruction of property by lightning termed ? If the country 
be invaded by a public enemy, and the property in the hands of the 
carrier be seized ? If the goods are carried in ships, when is the carrier 
ezcnsed from responsibility? If it bo destroyed by rioters, robbers, 
thieves^ and insurrectionists? If the property be destroyed by pirates? 

8. Is the owner obliged to disclose the nature of the goods delivered 
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the risk assumed by him, he should inquire of the owner 
at the time the goods are delivered to him for transporta- 
tion. The carrier has a right to demand from the owner 
such information as will enable him to decide on what 
constitutes a fair compensation for his services and risk, 
and the degree of care he ought to bestow in performing 
his trust. If the owner refuse to answer, or give a state- 
ment which is false in a material point, the carrier will 
not be responsible for any loss, unless occasioned by his 
negligence or misconduct. The carrier can never exoner- 
ate himself from the consequences of his own neglect or 
misconduct. 

9. Common carriers may, by a special contract, limit 
their common-law liability, as insurers.' If the carrier, 
on ascertaining the nature and character of the goods, 
gives notice to the owner that he will not be responsible 
for loss or damage to the goods, unless a higher than the 
ordinary rate of insurance be paid for the carriage, ho 
receives them on the terms of such notice, which amounts 
to a special contract. He is, however, bound to take 
ordinary care, and exercise ordinary diligence in their 
transportation. The carrier cannot, in general, change his 
character as insurer by any act of his own, unless agreed 
to by the other party. The Supreme Court of the United 
States iiold, " that the common carrier may, by special 
contract, restrict his common-law obligations, but that he 
cannot do this by any act of his own. He is in the exer- 
cise of a sort of public office, and has public duties to 
perform, from which he should not be permitted to ex- 

to the carrier ? Has the carrier a right to demand each information T If 
the goods are of great value, has he a right to demand an additional 
rate of compensation for his additional risk ? If the owner refuse to 
answer or give a false statement in a material point? From what can 
the carrier never exonerate himself ? 

9. How may common carriers limit their common-law liabilitj as 
insarera? If the carrier, on ascertaining the nature and character of the 
goods, gives notice to the owner that ho will not be responsible for the 
goods unless a higher than the ordinary rate of insurance be paid ? What 
is he still bound to do ? Can the carrier change his character as insurer 
without the consent of the other party 1 What does the Supreme Conrt 
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Dnerate himself without the assent of the other partj. 
Fhis is not to be inferred from a general notice to tho 
public, limiting his obligations, which may or may not bo 
B88ented to. He is bound to receive and carry all the 
goods offered for transportation, subject to all the 
responsibilities incident to his employment, and is liable 
to an action in case of refusal. If any implication is to 
be indalged from the delivery of the goods under a general 
notice, it is as strong that the owner intended to insist 
upon his rights and the duties of the carrier, as it is that 
he assented to their qualification. The burden of proof 
lies on the carrier, and nothing short of an express stipu- 
lation should be permitted to discharge him from duties 
^hich the law has annexed to his employment. The ex- 
emption from these duties should not depend upon impli- 
cation or inference, founded on doubtful and conflicting 
evidence, but should be specific and certain, leaving no 
room for controversy between the parties." 

10. Tho law is settled, that the carrier cannot screen 
himself from liability by a general notice. He cannot, by 
any mere act of his own, limit his responsibility at com- 
mon law. At most, the notice is to be regarded as only a 
proposal of terms, which must be accepted in order to 
constitute a contract between the parties. Silence is not 
an acceptance of the terms of snch a notice, as it would 
bo if the carrier was at liberty to reject or receive the 
goods for carriage. A bill of lading partakes of a two- 
fold character. It is a receipt and a contract. It is a* 
receipt for the goods put on board, and a contract to deliver 

of the United States hold on this Bubject ? In what position is the com- 
moQ carrier? Can the consent of tno other party oe inferred from a 
Meral notice ? What docs the court say the carrier is bound to do ? 
To what is he suhject ? If there is any implication from tlio delivery of 
the goods under a general notice, what is that impUcation ? \j\wn whom 
it the burden of proof to establish a special contract ? What alone will 
discharge him from his common-law liability ? Upon what should such 
SSemption in no case be founded ? 

10. What rule of law is settled ? As what is the notice at most to be 
ti^garded Y Is silence on tho part of the owner an acceptance ? Of what 
iom a bill of lading partake ? In what is it a receipt ? In what is it a 

12 
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the same to a certain party at a certain place. So far as it 
is a receipt, it is open to explanation. As a contract, it 
cannot be varied by parol testimony. The freight is earned 
on the delivery of the cargo at the place of destination. No 
freight is due for goods which perish by the perils of the 
sea, during the course of the voyage. If the vessel » driven 
by the perils of the sea into an intermediate port, and is 
unable to proceed to her port of destination, and the goods 
are received at the intermediate port by the owner, freight, 
pro rata iiineris^ for so much of the voyage as has beea 
completed, is due for the goods so received. 

11. The undertaking of the carrier extends to the 
termination of his route, where the goods are marked for 
a more distant termination, and continues until he has 
delivered them safely to another responsible carrier. The 
carrier is responsible for the acts of all persons employed 
by him to do the work he has undertaken. The carrier's 
liability extends to the delivery of the goods to the con- 
signee ; or where such delivery is not to be made, until 
notice of the arrival of the goods is given. The carrier 
may, however, show that it is his usual custom to leave 
goods at his usual stopping-places, in the towns to which 
they are directed, without notice to the consignee. K 
such custom be shown to be of such long continuance, 
uniformity, and notoriety, as to justify a jury in finding 
that such custom was known to the consignee, the liability 
of the carrier will only extend to the delivery at that 
place. The vendor, consignor, or his agent, may make a 
demand on the person having the goods in charge, before 
the transit is ended, for the delivery of goods; or the 
demand may be made on the principal whose servant has 

contract? Ib it open to explanation? When is the freight earned? 
When is no freight duo ? If the ressel is driven bj the perils of the 
8oa into an intermedia to port, and is unable to proceed to her port of 
destination ? 

11. If the goods are to be carried to a point more distant than the 
carrier's route extends, to what point does his undertaking extend ? For 
whose acts is the carrier responsible ? How long does the liabilitj' of 
the carrier continuo ? What custom maj the earner show? When wUl 
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lie goods in charge. This is called stoppage in transitu. 
the demand be made on the principal, it must be made 
t Buch time, and under such circumstances, that he may, 
ith reasonable diligence, prevent the delivery of the 
^oods. After such demand or notice, if the carrier or his 
servant deliver the goods to the vendee or consignee, he 
senders himself liable. 

12. The common carrier has a lien on the goods trans- 
3)orted, for the freight or price of transportation. The lien 
is on the particular goods carried. Where several kinds 
of goods are consigned to one person, a part may be de- 
livered, and the residue retained for the whole freight. A 
lien on goods and chattels, is the right of one man to 
retain property in his possession belonging to another, 
until certain claims of the party in possession are satisfied. 
The lien ceases, when the possession is relinquished. If 
the property be delivered before the payment of the 
freight, the delivery, if without fraud, is a release of the 
lien. If the carrier be induced to deliver the property to 
the consignee, by a false and fraudulent promise that he 
will pay the freight as soon as the goods are delivered, the 
delivery will not be a waiver of: the carrier's lien ; but he 
may disafiirm the delivery, and retake the goods. The 
delivery procured by fraud, is void. 

13. As a general rule, where goods have been consigned 
to an individual, the action for the loss or injury of such 
goods must be commenced by the consignee. If the 

Mch coatom relievo the carrier from liabllitj, after the doliyerj at a 
particular place? What demand ma^ the vendor, consignor, or his 
agent make upon the carrier? What is this called? If the demand be 
made on the principal, when and how must it be made ? If, after such 
notice and demana, the carrier deliver the goods to the vendee or 
consignee? 

13. For what has the common carrier a lion on the fi;oods ? On what 
ffoods ? When several kinds of goods are consigned to one person ? 
tVhat is a lien ? When does the Uen cease ? If tbe property be delivered 
before payment of freight? If the carrier be induced to deliver the 
goods by a fidse and fraudulent promise? If the deUvery be procured 
fy fraud? 

18. Where goods are consigned, in whom is the right of action, as a gen- 
eral rule, agunst the carrier ? If the goods are placed at his absolute di»> 



268 COMMON CARRIEBS. 

goods are placed at his absolute disposal, the legal pre- 
sumption is that he is the owner. There is no positive 
rale which determines who shall sue the common car- 
rier, for the loss or injury to the goods. The presumption 
of ownership which results from an unqualified consign- 
ment, may be rebutted. The owner of the goods is to 
bring the action. If goods be shipped for the account 
and risk of the consignee, he paying the freight, and it is 
so expressed in the invoice and bill of lading, the delivery 
to the carrier is a delivery to the consignee, and he alone 
can bring an action against the carrier. The property, by 
the bill of lading, is vested in the consignee. Where 
a merchant orders goods to be sent by a carrier, a de- 
livery to a carrier operates as a delivery to the purchaser. 
The property by delivery vests in the purchaser, and he 
alone can bring the action. In case the purchaser be- 
comes insolvent, the vendor may stop the goods in tran- 
&Uu before they are delivered to the purchaser; and in 
such case, the vendor would have the right of action 
against the carrier. 

14. In an action against a common carrier, it is neces- 
sary to show that the defendant is a common carrier ; 
that goods were delivered to him for carriage to a speci- 
fied phicc ; that a competent time has elapsed, and they 
have not been delivered at their place of destination. In 
case of a total loss, when there is no special contract, the 
measure of damages to be recovered is the value of the 
goods at their place of destination, after deducting the 



posal, what is the legal presumption ? Is there any pontive presumpttoQ 
which determines whicti party shall sue the common carrier ? What 
presumption may be rebutted ? If the owner can be positively identi- 
fied ? If the goods are shipped for the account and risk of the consignee, 
he payinc^ the freight, and it is so expressed in the invoice and bill of 
lading, what is the effect of delivery to the carrier ? In whom, by the biU 
of lading, is the property vested V When a merchant orders goods to be 
sent by a carrier ? Who brings the action against the carrier in thia 
case ? In case the purcliaser becomes insolvent, what may the vendor 
do ? In such case, in whom is the right of action ? 

14. In an action against a common carrier, wliat is necessary to show ? 
In caae of a total loss, what is the measure of damages? If the goodi 
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reight. If the goods are not totally destroyed, the owner 
^receives damages in proportion to the injury sustained. 
"TXhe damages are to be ascertained by reverting to the 

rice at which goods of the same class and quality were 
lling in the market, at their place of destination, at the 
"Cdme the goods should have arrived. If a total loss, the 
iKiieasure of damages is such price. If a partial loss, the 
difference between such price and the value of the goods, 
:Sn their damaged condition, is the measure of damages. 
IThe freight must be deducted in both cases. 



CHAPTER LXXIV. 

TBANSPORTATION OF STOCK ON BAILROADS. 

1. The transportation of horses, cattle, and other live- 
stock over railroads, has become an important branch of 
business. Such business is generally carried on under a 
special contract, by the terms of which the railroad com- 
pany furnish cars and locomotive power, and the owner 
accompanies the train, and takes the entire charge of the 
stock during the journey. In some cases, the charge is 
made for the use of the cars and locomotive power only, 
with an express stipulation that the company will not be 
responsible for any alleged defect in the carriage, unless 
complaint is made at the time, nor for any damage sus- 
tained in the journey. In such case, tlie railroad compa- 
nies are treated as common carriers only so far as they 
voluntarily becotne such. When the owner himself, or 

are on] J partiaUj destroyed ? How aro the damages to be ascertained ? 
If a total loss? If a partial loss? What must be deducted In both 

1. What has become an important branch of business 1 Under what 
oootraot is it generally carried on ? Wliat are the terms of the con- 
tract? Forwhat is the charge, in some cases, made? With what ex- 
proa stipulation? How far, in such cases, are railroad companies 
tnated as common carriers ? When the owner accompanies his stock, 



270 TRANSPOBTATION OF STOCK OK RAILBOADS. 

his ficrvants, accompany their stock, there is not a com- 
plete delivery of the property into the possession of th( 
railroad company. 

2. Railroads, in this country, have become common 
carriers of merchandise, and are subject to the provisions 
of the common law applicable to carriers. They must 
forward goods delivered to them within a reasonable 
time. If there is no cause for delay, the property must 
be sent forward immediately. They may change their 
common-law liability by special contract When they 
receive goods under a special contract, their liabilities, 
with a few exceptions, will be regulated by the terms of 
such contract. When cattle or horses are delivered into 
the custody of the company, which has become a common 
carrier of such property, the company is answerable as a 
common carrier, unless it has changed its liability by a 
special contract. If they have made a special contract, 
exonerating them from all damages that may happen, 
they are still liable for all damages resulting to the prop- 
erty by their neglect or misconduct. Such contract may 
release them from all losses incurred by running off the 
tradk, or similar accidents; but it does not release them 
from their own malfeasance, misfeasance, or negligence. 

3. The special contract shifts the burden of proof from 
the company to the owner of the property, and be must 
prove that the loss was occasioned by the misconduct or 
neglect of the compan3\ If it is shown that the company 

and takes the care of it, is there a complete delivery to the posKSBkni 
of the company ? » 

2. Of what have railroads^ in this conntrr, become common carrien? 
How soon most they forward goods deliycred to them ? If thero is no 
spodal caaso for delay ? How may they change their common-law lia- 
bility ¥ When they receive goods under a special contract^ by what 
wiU their liabilities bo regolatod ? When cattle and horses are delivered 
to a railroad which has become a common carrier of soch property, what 
is its liability? If they have made a spcdid contract, exonerating them 
from liability for any damages that may happen, for what damages are 
thoy stiU liable ? From what losses will such contract release them, 
and for what wiU they still bo liable? 

8. On whom is the burden of proof, where there is a special contract ? 
If it bo shown that the company have disobeyed instractions of Ihe 



a-'- 
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3iavc disobeyed the instrnctions of the owner, in respect 
"Co tlie manner of transportation, the burden of proof then 
3ie8 upon the company, to show that they have not been 
guilty of negh'gence, malfeasance, or misfeasance. The 
^sompany, notwithstanding the special contract, is bound 
~to provide suitable cars ; to guard against improper haz- 
mrd and injury to the property; and to obey special in- 
structions of the owner, in reference to the manner of 
transportation. 



CHAPTER LXXT. 

COMMON CARRIERS OF PASSENGERS. 

1. A COMMON carrier of passengers is one who holds 
himself out to the public as ready to receive and carry on 
his route, for hire, all persons who apply for a passage. 
He assumes the character by entering upon the business. 
He enters into an engagement with the public, and is 
bound to serve all who require his services. The owners 
of stage-coaches and steamboats, and railroad companies, 
who hold themselves out as common carriers of passen- 
gers, are bound to receive all who require a passage, so 
long as they have room, if there is no legal excuse for a 
refusal, llie right of passengers is not an unlimited 
right. It is subject to such regulations as the proprietors 
may prescribe for the due accommodation of passengers, 
and for the proper arrangement of their business. The 
proprietors may consult and provide for their own interest, 

owner in respect to the manner of transportation ? What is the com- 
pukj boond to do, notwithstanding their special contract ? 

1. Who are common carriers of passengers? How docs he assume 
the character ? With whom does he enter into an engagement ? What 
arc the owners of stage-coaches» steamboats, and railroad companies, 
who hold themselves out as common carriers, boimd to do ? Is tho ri^bt 
of the passenger an unlimited right? To what is it subject? What 
may tho proprietors consult uid provide for? If passengers refuse to 
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in managing their bnsincss. They are not bound to car 
passengers who refuse to obey their reasonable regal 
tions. They are not bound to carry those who are gnil 
of gross and vulgar habits of conduct, or who disturb 
other passengers, or whose character is dissolute or b 
picious. Tliey are not bound to carry passengers who 
object is to interfere witli the interests or patronage 
the proprietors, so as to make their business less lucrati 
They are not bound to receive into their conveyance 
sons who are intoxicated, or who would disturb the 
of the company. 

2. The passenger lias a right to the presumption 
he is engaged in his lawful calling, and he cannot be su 
jected to an inquisition into his private affairs. Befo: 
he can be rejected, there must appear against him so 
good and valid reason for his exclusion. The reason mm 
be sufficient to deprive liim of the right which he holds i 
common with all other men. If a person violate th 
reasonable rules of a railroad company, he may be 
eluded from the depot In order to secure the quiet an 
safety of travellers, the proprietors of stages, steamboats^ 
railroads, and hotels are invested with the right of pre- 
serving peace and order in the conveyances and grounds 
used by them in the transaction of their business. This 
right may be enforced by the exercise of a reasonable and 
proper authority, reposed in them by law. 

3. The common carrier of passengers, like the common 
carrier of goods, has a right to demand payment of fare 

obey tlioir reasonable regulations? If they are ffoUty of gross and 
vulgar liabits of conduct If If they disturb the omer pasBengerB? If 
their character is dissolute or suspicious? If the passenger's object Is 
to interfere with the patronaffo of the carrier 7 If the applicant be 
intoxicated, or would disturb the peace of the passengers ? 

2. To what presumption has the ]>as8engcr a right? To what can he 
not be subjected? Before he can be rejected, what must appear against 
him? For what must the reason be sufficient? If a person violate the 
reasonable rules of the company? In order to secure the quiet and 
safety of trayoUers, with what right are the proprietors of stage-ooacheSi 
steamboats, and railroads invest!^ ? How may this right be enfbroed T 

8. When may the carrier of passengers demand his fare ? If the pas- 
senger, at the time of engaging his passage, pay his whole fiire, and ne H 
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in advance, as a condition precedent to receiving any per- 

Bon as a passenger. If at the time of engaging bis seat in 

tile Btage-coacfa, the passenger pays his fare for the entire 

journey, the proprietor cannot dispose of his seat to 

SDother, even if he is not present when the stage starts, 

for the passenger may take his seat at any stage of the 

journey he thinks proper. But if he paid only a part of 

liijB fsLre, and is not ready at the time the stage starts, the 

proprietor may fill his place. The passenger's fare covers 

sti^d includes a compensation for the conveyance of the 

^^^S^S^' Under the (erm baggage is included the ordi- 

TifLry ^wearing-apparel usually carried by travellers. It 

docs not include merchandise, nor a larger sum of money 

tliAU is necessary for his journey. It may include articles 

ot ornament and use, such as a watch ; and articles of 

st.iitii8ement, such as a gun or fishing-tackle. 

'^^ A. check is affixed to each parcel of baggage de- 
livered to a railroad corporation for transportation, and 
a daplieate thereof delivered to the owner. If upon pro- 
pacing the check at the place of destination, the baggage 
18 not delivered to the passenger, he may maintain an 
action against tlie company for such baggage, and may 
^e fL witness in his own behalf to prove the contents and 
^«iao c)f the baggage. When a passenger refuses to pay 
*^s fn^vej it is lawful for the conductor to put him and his 
^^S^-^G out of the ears, using no unnecessary force, at 
y U^ual stopping-place, or near any dwelling-house, on 
^^ypixig the train. 

• -A. ticket is usually delivered to passengers on pay- 



If tU^^^^^7 to leave when the stage starts, can his seat be fiUed bj another ? 
ff^ ^^^E^viasenger pay only a part of the fkre 1 What does the passenger's 
it ia^T^ ^'^ ^' '^^ include ? What is included in the term baggage ? Does 
i^r^i,^^^<ie merchandise? What sum of money does it indude? What 

4_ ^S. ^ ornament t What articles of amusement ? 

pofj^^^*^^ bat is affixed to each parcel of bagp^e delivered to railroad cor- 

™^^^^^as for transportation t What is dehvered to the owner of the bag- 

^^^. If upon presenting the check at the place of destination the bag- 

QyJ^ J^ not delivered ? For what purpose may he be a witness in his 

A»^^^^^^ludf ? If a passenger refuse to pay his fare, what may the oon- 

^^^ do? At what placet 

18 13* 
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ment of fare, to be surrendered when called for. TLis 
ticket is a species of special contract, usually surrendered 
near the end of the route. " For this day only" is some- 
times printed upon it. When so limited by express terms, 
it is not good on any other day. If such ticket is pre- 
sented on any other day, it may be rejected as valueless ; 
and if the passenger refuse to pay his fare, he may be re- 
moved from the train. If the passenger engage a seat in 
a stage-coach for any particular day, he is entitled to his 
seat on that day and no other. If the fare is not paid in 
advance, the carrier has a lien on the passenger's ba^age 
for the fare. He may retain the baggage, but he cannot 
detain the passenger. 

6. The carrier of passengers is required to exercise ex- 
traordinary care, skill, and foresight, to secure the safety 
of his passengers. He is liable for the acts and omissions 
of all persons employed by him within the scope of their 
employment. They are bound to exercise the same de- 
gree of care, skill, and foresight that the master is bound 
to exercise. If an injury result from the overturning of 
a stage, the true inquiry is, whether the injury has been 
caused by the want of that utmost care and diligence in 
the carrier and his sei^vants which the law requires. Evi- 
dence which shows the want of such care and diligence is 
suflScient to establish the liability of the earner. The car- 
rier of passengers is bound to provide safe vehicles for the 
transportation of passengers; and in case of an injury, it 
lies with him to show that his coach was as sound and 



5. What is usually delivered to each passenger on payment of fare? 
What is the nature of this contract ? Wliere to be surrendered ? If 
given " for this day only," is it good for any other day ? If such ticki^t 
be presented on any other day? If tlie passenger refut»e to pay his fare ? 
If a passenger engage a scat in a stage-coach on any particular day Y If 
the fare is not paid in advance, what lien has the carrier ? Can he re- 
tain tlie baggage ? Can he detain the passenger Y 

G. What is the carrier of passengers required to exercise ? For wlio6e 
acts and omissions is he liable Y What are his employees bound to 
do t If an injury result from the overturning of a stage, what is the 
true inquiry V If the evidence shows a want of such care and dUigenoe t 
What is the carrier of passengers bound to provide? If an injury o& 
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good as could be made, and that it was free from defects 
of every kind. The proprietor of a coach is liable for all 
defects in his vehicle, which can be seen at the time of 
coDstmction, as well as for such as may exist afterwards. 
He is liable, when the injury ha^been occasioned by an 
original defect of construction, which cannot be seen with- 
out taking ofFthe iron from the wood-work of the axletree. 
There is an implied warranty on the part of the carrier of 
passengers that the coaches used by liim are safe and suffi- 
cient for the journey. If the harness fails, or the coach is 
broken or overturned, negligence is always implied on the 
part of the carrier. To release himself from responsibility, 
he must rebut this presumption. He must show that the 
accident was such as could not be anticipated or provided 
against by human skill and foresight. 

7. Railroad companies are under the same obligation to 
provide safe and secure cars, with engines and machinery 
in perfect order. Any defect in these is negligence on 
the part of the carrier. As rail-cars and steamboats take 
the place of stage-coaches, they are placed on the same 
footing. There is no difference in the care and diligence 
required on the part of railroad companies and the pro- 
prietors of stage coaches. When a collision of two trains 
happens on the same road, there is a strong presum2)tion 
that the company has been guilty of a want of due care, 
either in the construction of their road or in running 
their trains upon it. The company is bound to keep the 
- ■ — • — — — — 

can, with whom does it lay to show that the coach was free from defects ? 
For what defects in his Yenide is the proprietor of a stage-coach liable ? 
If tiie ii^ury was caiiBed by an original defect of constraction, which can- 
not be seen without taking off the iron from the wood-work of the axle- 
tree 7 What is the impiieii warranty on the part of the carrier of pas- 
MDgeriH as to the coach nsed by him ? If the harness fails, or the coach 
\b broken or overtnmed, what is always implied on the part of the car- 
rier Y What must he do to release himself from responsibility ? What 
must he show? 

7. Under what obligations are railroad companies, as to cars and cn- 
fflnes ? If there is any defect in these ? Of what do rail-cars and steam- 
boats take the place? Is there any difference in the degree of care, skill, 
and diligence required on the part of railroad companies and proprietors 
of stage^soaches ? When a collision of two trains happens on the same 
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road in good repair and running order. In an aetion 
against the carrier of passengers, the jury are to find from 
positive evidence — 1. That the injury complained of was 
ciiused solely by the negligence and want of care of the 
defendant or his servants; 2. Tliat no fault of the plain- 
titt' contributed to produce the injury. 

8. By the printed regulations of most of the railroad 
companies, passengers are forbidden to stand on the plat- 
form, or to ride in the baggage-car. If an accident hap- 
pens through the disobedience of this rule, the carrier is 
not liable. But if a collision occurs, and such passenger 
is injured by such collision, and his riding in the baggage- 
car did not contribute to produce the injury, the company 
is liable. When a passenger is injured by the fault of an 
agent or servant of the company, the company is liable; 
but if a servant is injured through the fault of a fellow- 
servant, the company is not responsible. If the injury to 
the servant can be traced to the negligence or misconduct 
of tlie company, the company is liable. 



CHAPTER LXXVL 



THE LAW OP THE ROAD. 



1. It is the duty of the carrier of passengers, and of all 
other travellers upon the highways, to observe the estab- 
lished usage or law of the road, in passing other teams. 

road, of what is there a strong presumption ? What is the dutj of the 
comi)an J, as to the road ¥ In an action against the carrier of passengers^ 
what are the jury to find from positive evidence ? 

8. What are ixassengers forbidden, bj Uie printed regulations of rail- 
road companies, to do ? If an accident happen, through disobedience to 
this rule ? If a collision occur, and such passenger u injured bj such 
collision, and his riding in the baggagoK»ir, or on the platform, did not 
contribute to produce the injury ? When a passenger is ii^ured by the 
fault of a servant of a company ? If a servant is ii^ured through the 
fault of a fellow-servant? If the iigury to the servant can be traced to 
the negligence or misconduct of the company? 



i 
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^land, the custom is to keep to the left, in passing. 
United States, the custom is to keep to the right, in 
1^. At common law, if a carriage coming in any 
ya leave sulBScient room for any other carriage to 
I their proper side of the way, it is a suflScient com- 
5 with the law of the road. By the statutes of 
. of the States, whenever any persons travelling 
my carriage or other conveyance shall meet on 
mpike-road or public highway, the persons so meet- 
lU seasonably turn their , carriages to the right of 
itre of the road, so as to permit such carriages to 
ithout interference or interruption. Each party is 
) to the right of the centre of the road, although it 
B more diflScult for one party to turn out than for 
ler. This rule is strictly enforced. 
b is not the centre of the smooth or most travelled 
■ the road which is the dividing line, but the centre 
worked part, although the whole of the smooth or 
ravelled part may be upon one side of that centre. 
> the road is clear, the traveller may go on either 
3 chooses. Where parties on the road meet sud- 
and a collision ensues, the party driving on the 
side of the road mu^ answer for the damages, un- 
e other party, by the want of ordinary care, con- 
d to produce the injury. If the party injured did 
srcise ordinary care, and yet did ndt, by the want 
on tribute to produce the injury, he may recover. 
. carriage passing a foot-passenger may go on either 
the road. A foot-passenger has a right to cross 



iftt is the duty of the carrier of passengers, and of aU other 
B upon the highway ? What is the custom in England ? What 
Btom in the United States? What is a sufficient compliance 
law of the road, according to the common law ? What is the 
aw on this subject, in most of the States ? To the right of what 
he road is each pu^y to keep ? Is this rule strictly enforced ? 
lat part of the road is meant by the centre ? Where the road is 
which side may the traveller go? Where parties on the road 
Idenly, and a collision ensues, and one party is driving on the 
de of the road ? If the party injured dia not exercise ordinary 
I yet did not, by the want of it, contribute to produce the injury ? 
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the carriage-road, and a person driving a carriage on it is 
liable to an action if he does not avoid driving against 
him. If the person driving the carriage cannot avoid 
driving against the foot-passenger, because his reins broke, 
that will be no defence, for he is bonnd to have a harness 
of sufficient strength. Where a child, of such tender age 
as not to possess sufficient discretion to avoid danger, is 
permitted by his parents to be in a public highway, with- 
out any one to guard him, and is there run over by a 
traveller and injured, no action can be maintained against 
the traveller, unless the injury arose from culpable Dili- 
gence on the part of the traveller. 

4. \Yhen boats meet on canals, it is the duty of the 
master of each to turn his boat to the right hand, so as to 
be wholly on the right side of the centre of the canal. 
This is substantially the law of the road, and in case of 
collision the right of action depends upon the same prin- 
ciples. If both parties are equally in the wrong, neither 
can maintain an action against the other. There is no 
legal injury, where the loss is the result of the common 
fault of both parties. 

5. The carrier of passengers is bound to observe his ad- 
vertised regulations in respect to stopping for refresh- 
ments, rest, or other purposes ion the way. The passenger 
is presumed to take his passage with an understanding, 
from which the law implies an agreement, entitling him 
to the accommodations offered. 

^ * 

8. If a carriago passes a foot-passenger? What right has the (pot- 
passenger ? When is the person driving a carriage liable to an acdon 
by a foot-passenger ? If his reins break ? If a child of sooh tender age 
as not to possess sufficient caution or discretion to avoid danger, ia per- 
mitted by his parents to be in a public highway, withoat any one to 
goard him, and is there run over by a traveUer ? 

4. When boats meet on a canal, what is the duty of the master of 
each ? What law is this, substantially ? In case of oolliaion, in which 
is the right of action ¥ If both are equaUy In the wrong? When is 
there no legal inj ury ? 

5. What is the carrier of passengers bound to observe ? With what 
understanding is the passenger presumed to take his passage ? 
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CHAPTER LXXVIl. 

TBAVEL ON THE HIGHWAY OF NATIONS. 

1. The general duty of the master of a vessel is to ex- 
ercise dne skill, care, and diligence in the navigation of 
his vessel. He is to hang out a light of warning, where 
that is the most appropriate. He must follow the recog- 
nized mode of exercising the requisite care. He is bound 
to keep a vigilant look-out, and to use all proper precau- 
tion to avoid and prevent accident. 

2. When two vessels are approaching each other, the 
one which is sailing before the wind, must get out of the 
way of the one sailing against it. When two vessels are 
sailing before the wind, having the wind equally free, 
and the power of readily controlling their vessels, when 
they approach each other, the vessel on the larboard tack 
must give way. The larboard is the left-hand side of the 
ship when a person stands with his face towards the prow. 
The opposite side is called the starboard side. The vessel 
to windward is to keep away, when both are going the 
same course in a narrow channel, and there is danger of 
collision. Steam-vessels are bound to keep out of the 
way of sailing-vessels. 

3. The first law which is applicable to all cases, and 
under all circumstanccs,^ is that every vessel shall keep 
clear of every other vessel, where she has the power to do 



1. What is the general duty of the master of a vessel? What lights 
is he to hang oat ? What is he to foUow ? What is he bound to do ? 

2. When two vessels are sailingtowards each other, one before the 
wind, and the other against it ? When two vessels are sailing belbre 
the wind, having the wind cqnaUy free? What is the larboard tack? 
What is the opposite side osilled ? When two vessels are going the same 
course in a narrow channel, and there is danger of collision ? What is 
the rule as to steam-vessels ? 

8. What is the first law, applicable to aU cases and under aU circmn- 
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80, notwithstandin(]r the otiicr mav have taken a coarse 
not conformable to established usage. We can scarcely 
imagine a case in which it would be justifiable to per- 
sist in a course after it had become evident that a colli- 
sion would ensue, if by changing such course a collision 
would be avoided. T/ie usages of the sea^ which have 
grown up like the common law, and been from time to 
time recognized by the courts, must be observed by all 
nautical men as rules of authority. Whether recognized 
in the adjudicated cases, or resting merely on oral tradi- 
tion, the violation of them is evidence of a want of good 
seamanship, raising a presumption against the vessel vio- 
lating the usage. 

4. The Trinity House regulations are of authority, as 
recognizing the existing law of usage and custom. Tlie 
decision of a court is higher evidence, but still only the 
evidence of what the law is. An accidental collision may 
happen without blame to either party, as when the colli- 
sion occurs in a violent storm. In that case, the loss must 
be borne by the party on whom it happens to fall. A col- 
lision may happen where both parties are to blame, as 
where there has been a want of due diligence on both 
sides. According to the 'English and American deci- 
sions, if there be fault or want of care on both sides, or if 
both sides be without fault, neither party can recover 
against the other. By the Roman law, the loss would 
be apportioned between the parties. The collision may 
happen by the misconduct of the party injured* The 
party upon whom the loss falls, must bear ihe loss. It 

stances?. When is it never justifiable to persist in a coarse? What 
must be observed by all nautical men, as rules of authority ? Whether 
these usages are recognized in adjudicated cases, or rest merely on oral 
tradition, of what is the violation of them evidence? 

4. What do the Trinity House regulations reooffnize ? Of what are 
the decisions of courts evidence ? Can a collision happen without the 
fault of either ? In this case, who sustains the loss ? If both parties are 
chargeable with blame, or both are innocent, who are liable in England 
. and America? What was the Koman law in such cases? If the colli- 
sion happened by the misconduct of the party injured ? If the collision 
happened through the fault of the vessel uninjured ? 
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nay be the fault of the vessel uninjured. In this case, 
he injured party may recover damages from the otlier 
party. 

6. It is the duty of the master of the vessel to take care 
ibat the vessel be ^^ light, staunch, and seaworthy" at the 
oommencement of each voyage ; that she be appropriately 
fomiBhed with tackle and apparel necessary for her safe 
[lavigation. He must sail at the time appointed, and in 
iie manner approved by skilful navigators. He must 
mrsue the direct course of the voyage, without deviation. 
le must, as far as possible, bring his vessel through the 
)eril8 of the sea safely into port. 

6. For the proper discharge of his difiScult duties, it is 
leoessary that the master be a person of experience and 
)ractical skill in the art of navigation ; tliat he possess 
lie intellectual and moral power of commanding and 
|;oveming his vessel ; that he be clothed with authority 
x> meet and cope with the dangerous vicissitudes qi the 
iroyage, to the best advantage. For this purpose, while 
It sea, he has something like a dictatorial and autocratic 
)ower in the government of passengers, as well as crew, 
;o the end that he may properly control the movements 
)f the vessel. 



ff. What is the first duty of the master of a vessel ? With what must 
ie vessel be furnished? When should he sail? In what manner? 
Vhrni ocmrse must he pursue ? Throu^^h what must he brinir his vessel 
i«yT 

6b For the purpose of discharging his difficult duties, what knowledge 
lost the master possess? What mteUectual and moral power? With 
'bat authority is he clothed? What do^ his power, whUo at sea, over 
16 paflsengen and crew, resemble ? For what purpose ? 
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CIIAPTEE LXXVni. 

MARINE INSURANCE. 

1. Insurance is a contract whereby one party, for 
stipulated consideration, undertakes to indemnify ana 
party in case of loss by certain risks. The party und 
taking to make the indemnity, is called the insurerj 
underwriter. The party indemnified, is called the 
»ured. The stipulated consideration, is called the 
miutn. The written contract, is called the policy of 
surance. Tliere are three kinds of insurance— ;/?r», I 
and marine insurance. The contract of fire insurance^ 
one by which the insurers undertake to indemnify the :3 
Burcd in case of loss or damage by fire to the prope«c**7 
covered by the policy, during a prescribed period ^^^ 
time. The contract of life insurance, is one by which t^rl:^-® 
insurers undertake to indemnify the insured in case of t-^^ ® 
deatli of the party whose life is the object of insuran 
during a prescribed period of time. The contract 
marine insurance, is one by which the insurers under 
to indemnify the insured in case of loss, by the perils o. 
the sea, to the property covered by the policy, during t^ 
prescribed period of time. 

2. The principle of insurance may be thus stated: If 
one house in every hundred be annually destroyed by 
fire, the probability of loss will be one per cent If, 
therefore, a party wishes to get a house insured, he ought 

1. What is insuranco ? What is tho partj undertaking to make the 
indemnity called? The party indemnified? Wliat is the stipnlated 
consideration called ? Wliat is the written contract caUed ? How manj 
kinds of insurance are there ? Wliat is the contract of fire insurance ? 
What is the contract of life insurance ? What is the contract of marine 
insurance? 

2. How maj the principle of insurance be stated? If a party wishes 
to got a house insured, what annual premium ought he to paj ? By 
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pay an annual premium of one per cent on the 
>vint insured, in addition to such sum as may be re* 
red to compensate the insurer for his trouble, and 
i^e him a fair profit. Insurances are generally under- 
en by insurance companies. The richest and most 
Lxxdant sources from wrliich the law of insurance, as 
icw exists, is derived, are the adjudged cases in the 
orted decisions of the courts of common law in the 
Lted States and in England. 

•• Marine insurance companies generally insure on the 
K^esentations of the insured. The most perfect good 
li is required in the contract. If the insured make 
^ representations to the company, in order to procure 
insurance on better terms, it will avoid the contract, 
'tigh the loss may arise from causes unconnected with 
^ misrepresentations. If there is any concealment on 
^ part of the insured, even if the concealment happen 
*'ough mistake, neglect, or accident, without any fraudu- 
U intention, it will avoid the contract, for the reason 
%t the insurer was not the less deceived. All persons 
%j be insured, whether citizens or foreigners, except 
en enemies. A marine policy may be made to some 
rticular individual, ox^ " for whom it may concern." 
i. The thing insured must be actually exposed to the 
k, and the insurer must receive an equivalent for the 
anccs of loss. Whatever may be liable to injury by the 
rils of tlie sea, either in whole or in part, may be insured. 
ose who have a qualified property, as well as those who 
ve an absolute property, are at liberty to insure it. The 
^rtgagor and mortgagee have each an insurable interest. 

Qfm are insoranoeB generally undertaken ? What are the sources from 

\ch the law of insorance is derived ? 

. On what representations do marine insurance companies insure? 

lai is required in the contract ? If the insured make false representa- 

is to the company, in order to procure insurance on better terms ? If 

re is any concealment on the part of the insured ? Who may be in- 

ad t To whom may a marine policy be made ? 

;. To what must the thing insured be escposed? What must the in- 

er receive? What may oe the subject of marine insurance? If a 

son has a qualified property only? If there be a mortgagor and 
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The insurer has an insurable interest, and may reinsure 
against the same risk. The insured may make a second 
or double insurance on the same risk, and in case of loss 
may sue on both policies. The insurers on the different 
policies arc bound to . contribute ratably towards the 
loss, unless a clause is introduced in the policy, mak- 
ing the insurers responsible in the order of their in- 
surance. 

5. There is an bnplied agreement in every contract of 
marine insurance, on the part of the insured, that the vessel 
is seaworthy at the commencement of the voyage; that 
the voyage shall not be changed without the consent of 
the underwriters ; and that the vessel shall be employed 
and navigated with reasonable skill, and according to law. 
By seaworthiness, is meant the ability of the ship to make 
a voyage with probable success and safety. There is an 
implied agreement on the part of the insured, that at the 
commencement of the voyage, the ship is tight, staunch, 
and strong, properly manned, ph)vided with stores, and in 
all respects fit for the intended voyage. This implied sea- 
worthiness relates only to the commencement of the 
voyage. If she sail without a competent number of hands 
to navigate her ; or if she be suffered to sail in a river, 
channel, or other place of difficult navigation, without a 
pilot properly qualified, the underwriters will be dis- 
charged from liability. Whether or not the vessel was 
seaworthy when she sailed, is a question of fact for the 
jury. 



mort^igee, whicli may insure ? Has an insurer an insorable interesfc t 
Can tne insurer make a double insurance on the same risk ? In caae of 
loss, which is liable ? What are the insurers on the different policta 
bound to do ? 

5. What implied agreement is there in every policy of marine insoranee, 
on the part of the insured ? What is meant by seaworthiness ? What 
is the implied agreement, on the part of the insured, as to the oonditioa 
of the vessel at the commencement of the voyage ? If she sail withoot a 
sufficient number of hands to navigate her ? If she sail in a narrow 
channel, or other place of difficult navigation, without a pilot propeilj 
qualified ? By whom is the question whether the vessel was seaworthy 
or not when diie sailed, to be determined ? 
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6. The vessel must have her proper documents, to prove 
her nationality. She must be employed in a lawful voy- 
age, according to the law of nations, municipal law, and 
particular treaties between tlie country to which she 
belongs and other States. The voyage is from the port 
of departure to the port of final destination. None but a 
lawful voyage can be insured. If the voyage were illegal, 
^e insurance is void, whether tlie insurera were informed 
of the illegality or not. 

7. By the voyage is meant the regular and customary 

*J^ck from the port of departure to tlie port of destina- 

^on. A deviation from the voyage, unless justifiable, 

^11 discharge the underwritera. A deviation from the 

Voyage is — 1. A voluntary departure, without necessity 

or treasonable cause, from the regular and usual course of 

Y^p Voyage insured ; 2. Kemaining at a place where the 

^*P is allowed to touch, longer than necessary ; 3. Doing 

^ere what the insured is not authorized to do, as rcmain- 

'^fir to trade where she is allowed only to touch ; 4. Cap- 

■^J^e^ and released, and remaining in port to trade. A 



^Vj^^Jqjj jjjj^y lyQ justified — 1. By stress of weather; 2. 

^ Xvant of necessary repairs ; 3. For the purpose of ren- 

^^r»g succor to a ship in distress, with the object of sav- 

-.S life, but not of saving property ; 4. For the purpose 

^voiding capture or detention, when there is sufficient 

^r; 5. By the inability of the captain and crew to 

igato the ship in safety, from sickness, death, or other 

se; but this inability must not arise from the neglect 

^ Xnismanagement of the owners or master ; 6. When 

^^ captain departs from his course by compulsion, on ac- 

^^nut of the mutiny of the crew. The liability of the 

^tiderwriters ceases at the time of the deviation. If a 

6. Vfbai documents miut tho voescl have? How mtut she bo em- 
}fiaytd ? What is the voyage ? What vojage onlj can be insured ? If 
tkevovage were Ulegal? 

7. 0^ what track is the voyage ? What is the effect of a deviation 
from the vojage. if not justifiable ? What is a deviation from the voy- 
m? By what may a deviation be justified? When does tho liability 
of the underwriters cease ? If a loss occurred before ? If after the do- 
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loss pccurs before, they are responsible. If after, they 
are not. If there be an unnecessary deviation, the under- 
writers are entitled to retain the whole premium. The 
sh'ghtcst unauthorized deviation changes the voyage. 

8. The risks usually insured against are those occasioned 
by storm, shipwreck, jettison, prize, pillage, fire, war, re- 
prisal, detention by foreign governments, collision at sea, 
wlicthcr resulting ftom accident or negligence. These are 
called perils of the sea. The insurer may by a special 
contract limit his responsibility to enumerated risks. No 
one is permitted to protect himself by insurance — ^1. 
Against a loss or damage resulting from his own fault; 2. 
Against perils of the sea in a voyage prohibited by law ; 
3. Against risks excluded by the usual memorandum 
contained in the policy. In marine insurance, the acci- 
dent must have happened at sea, unless the policy includes 
other risks. The commencement and end of the risk de- 
pends upon the words of the policy. The policy may be 
on the voyage out, or on the voyage in, or on any part of 
the voyage, or for a limited time, or from port to port. 
When tlie vessel has left her moorings, in complete readi- 
ness for sea, and the master has an actual intention of 
proceeding, she is at sea, or on her passage, within the 
meaning of the policy. The vessel moving out into the 
river has not necessarily sailed on her voyage. The in- 
tention of sailing decides the point. Tlie voyage does not 
end until tlie vessel drops her anchor, or is moored. 

9. The policy must be in writing. The names of the 
parties, insurer and insured, should be inserted. Tlie 

viation ? If thoro be ni^uRtifiablo deviation, who is entitled to the pre> 
miam ¥ If tliero bo tlin nlightost iinaathorised deviation ? 

8. What are Home of thii risks usually insured against? Whnt are 
these risks called ? To what maj the insurer limit liis responoibilitj T 
I low? Af]:ainst what is no one permitted to protect himself bj inrar- 
ancxi? Where muHt the accident happen, in marine insnranoe? Upoa 
wiiat docs the commcnr(>m(*nt and end of x\w risk depend? Upon what 
may tlie iK)licy Ix? ? When is a vensel at sea, or on her voyage ? If a 
vcHsel move out into the river Y What must decide the point ? When 
does the voyaj^ end ? 

1). Mast the jiolicy bo in writing? Wliat names must be inserted? 
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policy mnst contain the name of the vessel insured, and 
the name of the vessel containing the goods insured. If 
one vessel is named, and the goods are sent by another, 
the policy will not cover them. Tlie voyage must be 
fally described, the time and place at which the risk is to 
b^in, the place of the vessel's departure and her destina- 
tion, the time when the risk commences and ends, whether 
the insurance be upon the goods or the vessel. The 
policy must state all the ports and harbors the vessel is 
allowed to enter, and load and unload, and the subject of 
the insurance, whatever it may be. The accidents against 
which the insurer undertakes to indemnify the insured are 
distinctly enumerated in the policy. No evidence can be 
given of any loss, untess it be the immediate consequence 
of some peril insured against. 

10. Barratry is fraudulent conduct on the part of the 
master of the vessel, in his cliaracter of master, or of the 
marines, to the injury of the owner of tlie vessel or cargo, 
and without his consent. Tliis is one of the risks usually 
insured against. Abandonment is the act by which the 
insured relinquishes to the insurer all the property in the 
thing insured. Tlie aljandonment, when legally made, 
transfers from the insured to the insurer the property in 
the thing insured, and obliges him to pay the insured 
what he promised to pay by the contract of insurance. 
No particular form is required, nor need it be in writing ; 
but the abandonment mnst be explicit and absolute, and 
must set forth the reasons upon which it is founded. It 
must also be made in a reasonable time after the loss. It 
may be made in the following cases: 1. Where there is 
a total loss ; 2. Where the voyage is lost, or not worth 
pursuing, by reason of the perils insured against ; 8. If 

Host the name of the vesBel he innerted? If one vessel is nnmod, and 
the goods are sent hj another ? What must ho doscrihod as to the voy- 
age ? What intermediate ports must he mentioned ? As to the enu- 
xm;ration of the accidents insured against ? 

10. What is hanatiT ? Is this one of the risks insnred against ? What 
is ahandonment ? What is the effect of abandonment Y Is any particu- 
lar form of abandonment necessary Y What must it be, and wliat must 
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the cargo be so damaged as to be of little value; 4. 
Wliere the salvage is very high, and the insurer will not 
engage to bear it ; 5. If what is saved is of less value 
than the freight ; 6. Where the damage exceeds one-half 
of the value of the goods insured ; 7. Where the prop- 
erty is captured, or detiiined by an indefinite embargo. 
When a loss has occurred, the damages must be ascer- 
tained, so that a settlement may be made. This is done 
by adjustment. 

11. An interest policy is where the insured lias a sub- 
stantial interest in the thing insured. A wager policy is 
founded on an ideal risk, where the insured has no interest 
in the thing insured. These policies are unlawful. The 
policy itself is the contract between the parties. What- 
ever proposals are made between the parties, prior to the 
issuing of the policy, they are considered as waived, if 
not inserted in the policy, or contained in a memorandum 
annexed to it. If from mistake the policy has been so 
framed that it does not correspond with the original agree- 
ment between the parties, the error may be corrected by 
a court of equity. Although parol evidence is not ad- 
missible to contradict or modify, it is admissible to ex- 
plain what is doubtful. 

it Bet forth ? When ? In what cases may it be made ? When a Ion 
occurs, how are the damages ascertained ? 

11. What is an interest policy? What is a wager policy? What 
noUdee are unlawful? What is the contract between the partieB? 
When proposals are made, but not entered in the policy, how are th^ 
considered ? If, from mistake, the policy does not coirespond with the 
original agreement ? For what purpose is parol evidence inadmiasiUe? 
For what purpose admissible ? 
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CHAPTEE LXXIX. 

FIRE INSURANCE. 

1. Ih commercial towns, actions on mere agreements to 
inenre, whether against fire or against the perils of the 
sea, are not nncoitamon. They are always sustained when- 
ever it appears that the terms of agreement have been 
fnlly settled by the concurrent assent of the parties, so 
that nothing remains to be done but to deliver the policy. 
Mere receipts for premiums are very common in the city 
of New York, and such insurance is effected in the first 
instance by means of such receipts. The design of them 
is to give immediate effect to the insurance, or to supply 
the place of a formal policy until one can be prepared. 
A receipt of this kind is signed by the president or secre- 
tary of the company, and it constitutes, in equity, a valid 
insurance, and in law a valid agreement to insure. In 
order to complete the contract of insurance, the minds of 
the parties must have met. An offer of insurance made 
by one party to the other by letter, imposes no obligation 
upon him who makes it, until it is accepted. The doctrine 
seems to be well settled in this country, that the accept- 
ance of a written proposal for insurance consummates the 
bargain, provided the offer is pending at the time of its 
acceptance. 

2. Where the proposition is by letter, the usual mode 
of acceptance is by sending a letter announcing such ac- 

1. Can an action bo Bostained on an agreement to insure ? When are 
SQcb actiona aoatainod ? What are very common in the dt j of New 
Vork? What ia the design of these receipts? Bj whom are they 
signed? What does this receipt constitute in equity? What docs it 
Constitute in law ? What is necessary to complete the contract of insur- 
•nee t Is the offer of insurance by letter binding, until accepted ? What 
OQnaammates such bargain ? 

2. When the proposition is by letter, what is the usual mode of acoept- 

19 la 
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ceptance. Where the offer is made by a messenger, the 
acceptance returned by the messenger, or sent by another, 
is sufficient. A determination to accept, communicated, 
or put in a proper way to be communicated to the party 
making the offer, would doubtless complete the contract. 
A letter written would not be an acceptance, so long as it 
remained in the possession or under the control of the 
writer. An acceptance is the distinct act of one party to 
the contract, as much as the offer is of the other. In all 
cases of contracts entered into by parties at a distance by 
correspondence, it is not possible that both should have a 
knowledge of it at the moment it became complete. This 
can only exist where both parties are present. 

3. In all cases of fire insurance, the insured must bare 
an interest in the thing insured at the time of the insar- 
ance, and at the time of the loss. A mortgagor and mort- 
gagee may both insure the same building. Where the 
mortgagee insures solely on his own account, it is but an 
insurance on his debt ; and if his debt is afterwards paid 
or extinguished, the policy ceases to have any operation. 
If the premises are subsequently destroyed by fire, he has 
no right to recover, for he has sustained no damage. The 
mortgagor cannot take advantage of the policy, for he has 
no interest therein. If the premises are destroyed by fire 
before any payment of the mortgage, the insurers are 
bound to pay tlie amount of the debt to the mortgagee, if 
it docs not exceed the insurance. Upon such payment 
the insurers are entitled to an assignment of the debt 
from the mortgagee, and they may recover the same from 



ance? If the offer bo made bj a messenger? If a letter be written 
bat retained by the writer ? Is the acceptance a distinct act of one 
party ? When a contract is entered into at a distance, what is not possible ? 
3. In fire insurance, when must the insured have an interest in the 
property insured ? What two parties may insure the same building ? 
If the mortgagee insure solely on his o^vn account ? If his debt is after- 
wards paid or extinguished ? If the premises are subsequently destroyed 
by fire Y Can the mortgagor take advantage of the policy ? If the prem- 
ises are destroyed bv fire before the mortgage is paid ? Upon such pay- 
ment, to what are the insurers entitled V Does the payment of tiie loss 
to the mortgagee release the mortgagor ? To what extent can the mort- 
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the mortgagor. The payment of the loss by the insurers 
does not in such case discharge the mortgagor from the 
debt, but only changes the creditor. The mortgagee can 
insure only to the extent of his debt. The mortgagor can 
insure to the full value of the property, notwithstanding 
the encumbrance upon it. A tenant from year to year 
has an insurable interest in the buildings, though he can- 
not recover the value of the buildings in case of loss by 
fire. The interest of the insured is merely his right to 
possess and occupy the premises for the unexpired portion 
of the year for which they were rented. When a tenant 
is insured, the actual value of the building for occupation 
above the rent which he pays is the loss of the insured on 
its destruction by fire. A common carrier has a special 
property in goods delivered to him for transportation, and 
he may insure to the full value of the goods so placed in 
his hands. Trustees, agents, and consignees, can gener- 
ally insure the property in their hands. 

i. It is generally a condition of the policy, when the 
same property is insured with several companies, that the 
insured shall give notice of any other insurance on the 
same property. One of the objects of the notice is to ap- 
prise the insurer of his claim to contribution from his co- 
insurers. When there is a clause in the insurance, that 
persons insured at that office must give notice of any in- 
surance made in their behalf at another office, and that 
they shall cause such other insurance to be indorsed on 
the policy, unless such notice is given, the insured will not 
be entitled to recover in case of loss. This condition ap- 
plies to a subsequent, as well as to a prior insurance. 

ragee insure ? To what extent can the mortgagor insure ? Has a tenant 
from year to jear an insurable interest ? What is his insurable interest ? 
When a tenant is insured and the premises are destroyed, what is the 
mMsaie of damases he sustains ? To what amount may a common carrier 
insure tiie goods m his possession ? Can trustees^ agents^ and consignees 
insure? 

4. What special condition is inserted in policies of fire insurances 
where insurance is effected in several companies ? What is one of the 
objects of this notice ? If such notice is not given according to the terms 
of the poli(7 ? To what insurances does this apply ? 
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5. The contract of insarance is to be constmed lil>cr- 
ally, and according to the intention of the parties. 
Wliether or not a special commodity, or building, is eoveiv 
ed by the policy, mnst be inferred from the general scope 
of the policy. It is sufficient, if the description substan- 
tially defines the property insured. If property be do- 
scribed as belonging to one class when it belongs to 
another, for which a larger premium would have been de- 
manded, the policy becomes void. A consignee who re* 
ceives consignments from several consignors, may insure 
the property in his own name. 

6. It is necessary, in all cases of fire insurance, that the 
property insured should at the time the liability is incurred 
be free from the danger insured against. The property 
must not be on fire, neither mnst fire be raging in an ad- 
jacent spot from which it is probable that it may commu- 
nicate to the property insured. The insurer is presumed 
to take the risk on the hypothesis that this property is 
not exposed to any unusual danger. Damages by fire 
means damages caused by ignition, or actual combustion, 
and not merely the excessive heat of a furnace, or other 
means of communicating heat. When this damage is from. 
lightning without any combustion, it is clearly not within 
the terras of insurance. The insurance companies are 
liable for all losses which are the immediate consequences 
of fire or burning. They are liable where goods are in- 
jured by fire-engines in putting out a fire; or by the re- 
moval of the goods, although the goods may not have 
been burnt ; or by breaking ; or by water in the act of 

5. How is the contract of insuranoe to be oonstmed ? From what 
roust the question, whether a particular building or a special commodity 
be covered by the insurance, be determined ? What description wUl be 
sufficient ? If property be described as belonging to (me class* when it 
belongs to another for which a larger premiom woold have been de> 
manded ? How may a consignee insure ? 

6. What mnst be the condition of the prop er ty insured, as to imme* 
diate danger ? Can property bo insured if it is on fire 7 How is the in- 
surer presumed to take the risk ? What is the meaning of damages by 
fin; ? If the damage be caused by liffhtninff withont Ignition ? For whi^ 
losses are insurance companies uable ? If goods aie izynred by fire^a- 
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flaying them from the fire. The fire in such cases is the 
proximate cause of the injury, and by a liberal construc- 
tion of the policy, the goods may be said to have been 
injured by fire. Where it becomes necessary to blow up 
a building to arrest the progress of the fire, the insurance 
company will be held liable for the loss so occasioned. 

7. Losses occasioned by the mere fault of the insured 
or his servants, unaffected by fraud or design, are within 
the protection of the policy. Losses by the negligence of 

> tenants, and even by incendiaries, are within the protec- 
tion of the policy. Gross negligence of the assured may, 
under certain circumstances, amount to a fraudulent loss, 
and would constitute just ground for rejecting any claim 
for loss. Gross negligence, if not equivalent to fraud, is 
inconsistent with good faith. Gross negligence on the 
part of the insured may be of such a character as to 
exonerate the insurers ; although evidence of a deliberate 
intention in the insured to set fire to the premises, is not 
such as would be required to convict him of arson. Mis- 
diief arising from the wilful, or even felonious acts of 
servants or strangers, is a risk within the policy, except 
where the fire may happen by invasion, insurrection, riot, 
or usurped power. 

8. An express warranty, in the law of insurance, is a 
stipulation inserted in writing on the face of the policy, 
on the literal truth or fulfilment of which, the validity of 
the entire contraot depends. The policy may so refer to 
another writing as to make it a part of the policy. When 

ffinet in patting ont the fire ? If broken or injured in saving them from 
Defaig horned ? Of what is the fire in such cases the protimate cause ? 
Where it heoomes neoessary to blowup a boiling to arrest the progress 
ortbefire? 

7. If the lost be eflfected by the fistnlt of the insnred or his servants, 
unaflbeted by fraud ? If the loss be bj the negl^nce of a tenant ? To 
what may gross negligence amount ? With w&t is gross n^ligence 
inoooriatent? VTouTd the evidence of gross negligence be sufficient to 
release the insurers from responsibility, and yet not be sufficient to 
convict of arson? If caused by the wilfiu or feloxdous acts of servants or 
straiten? 

8. What is an express warranty, in the law of insurance ? If such 
wananty be unfulfilled or be untrue ? How may another writing be 
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a policy is clear and explicit, no parol evidence can be 
admitted to contradict or vary its provisions. An implied 
warranty necessarily resnlts from the terms of the con- 
tract. A misrepresentation renders the contract void, on 
the ground of fraud. A non-compliance of the warranty, 
is an express breach of the contract. When a thing is 
warranted to be of a particular description, it must be as 
it is represented ; otherwise the policy is void, and there 
is no contract. , 

9. It is the practice of fire insurance companies to make 
inquiries of the insured, concerning all matters deemed 
material to the risk, or which may affect the amount of 
the premium to be paid. This is sometimes done by 
annexing the conditions of insurance to the policy. Some- 
times tlie applicant is required to state particular faets, 
in a written application for insurance. When thus called 
upon to speak, he is bound to make a true and full repre- 
sentation concerning all the matters brought to his notice. 
The test of the materiality of a representation is the 
probable influence made on the mind of the insurers, in 
their determination to assume the responsibility they 
would not otherwise have assumed. Materiality of a 
representation is a matter of fact to be ascertained by a 
jury. Policies of fire insurance are personal contracts 
with the insured, and do not pass to the purchaser of the 
property insured, or to the assignee, without the consent 
of the insurers. If the insured part with all his interest 
in the property before the loss happens, the policy is at 
an end, unless it be assigned to the purchaser. If he retain 

made a part of the poUc7? What eridence cannot be introdoced to con- 
tradict or vary the provisionB of the poUcj ? What is the effbct of a 
niisrepresentation ? What effect does the non-compliance of the warrant/ 
have ? When a tiling is warranted to be of a particular deacription ? 

0. What inquiries are insurance companies accustomed to make of the 
insured? What are sometimes annexed to the poUc/ of insurance? 
What is the applicant sometimes required to state in writing? When 
thus caUed upon to speak, what is he bound to do ? What is the test of 
the materiality of a renresentation ? Br whom is the materiali^ of 
representation to be deciaed ? What kind of contracts are poUcies (tf fire 
insurance ? Do thej pass to the purchaser of the propertj insured? U 
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benefit of heirs or creditors. Tlie insarable interest in the 
life of anotlier person must be a direct and definite 
pecuniary interest. A person has not sneh interest in the 
life of his wife or child. 

2. In New York, by the law of 1840, a wife may either 
in her own name, or by a trustee, insure her husband^s 
life, free from the claim of his representatives or creditors. 
If the husband survive the wife, the loss may be payable 
to the wife's children. A life policy is assignable ; and an 
assignee for value, of a policy effected by the assignor 
upon his own life, may recover the whole amount insured, 
without reference to the consideration paid by him for the 
assignment. It is not necessary that the assignee should 
have an insurable interest. 

3. Applicants for life insnrance, as a general rule, are 
unknown to the officers of the insurance company. The 
company, tlierefore, relies upon tlie statement and repre- 
sentations of the applicant, and his application is placed 
on file, and is made the basis of the policy of insurance. 
Good faith is requisite. All concealment or suppression 
of material facts avoids the policy. Whether *the sup- 
pression arise from fraud or accident is immaterial, if 
the fa(;t be material to the risk. 

4. The applicant is required to state his name, resi- 
dence, [)lace of birth, age, whether married or single, 
employmcDt, with a description of the diseases with 
which he has been afflicted. He is also to state how 



insure ? lias a crc;ditor an insurable interest in the life of liis debtor ? 
For who8e benefit may a person insure his own life ? What must the 
insurables interest in the life of another bo ? Has a person Bach interert 
in the life of his wife or child ? 

2. Free from what does the law of New York allow the wife to insure 
the life of her husband? If the husband survive the wife? Is a life- 
policy assicmable? What amount maj the assignee recover? Ls it 
necessary that the assignee have an insurable interest ? 

3. Are the applicants for life insurance generally known to the officers 
of the company ? Upon what does the comi>any rely ? What is made 
the basis of the policy? What is requisite ? If there is any conceal- 
ment or suppression of material facts ? If the suppression arise from ai> 
cident Y 

4. What is the applicant required to state ? What is he required to 
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many of his parents, brothers, and sisters have died, 
i¥ith their ages and cause of their death ; whether or 
not he is moral and temperate in his habits. A medi- 
cal examination generally follows. The physician first 
gives a description of the applicant: "jThis person has 
blue eyes, brown hair, florid complexion ; weighs about 
one hundred and fifty pounds ; is about five feet eleven 
inches high ; general appearance indicates sound health ; 
temperament, sanguine ; his general appearance indicates 
rigor; he is thirty-six inches around the breast; per- 
cussion gives a clear sound over the whole surface of 
the chest ; he is not inclined to a cough on taking cold ; 
his pulse is about seventy per minute ; the ratio between 
respiration and pulsation is about one to two ; the action 
of the heart is uniform, free, unobstructed, and healthy." 
Hie physician's report is yaried, according to circum- 
stances. 

5. There are certain conditions annexed to the policy 
which will render the policy void. If the insured go into 
certaintmnhealthy climates, without permission of the 
company, or enter into the military service, or into the 
naval service, or commit suicide, or die in a duel, or die 
by the hand of justice, the policy will become void. If 
he become insane, and commit suicide, the policy will not 
be void. 

atate in reference to his father, mother, brothers, and sisters? What 
examination generally follows ? What description does the phj^cian 
give of the applicant ? How is the physician's report varied ? 

6. What is the efifect if certain conditions annexed happen? What 
are these conditions ? What is the effect ii' the insured become insane, and 
eommit Bnidde? 

13* 
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CHAPTER LXXXL 

THE LOGIC OP PLEADING. 

1. In every State there is a power to enforce every 
right, to redress every wrong, and to punish every pablio 
offence. This power is reposed in the hands of judges 
and magistrates, duly authorized to issue process for 
bringing the parties before thom, and to hold courts for 
the purpose of hearing and determining all matters in 
controversy between the parties. The forms adopted in 
the several States for obtaining remedies and punishing 
crimes are nearly the same, although they diner in some 
minor points. The practice and pleadings, as they ex- 
isted in the colonies before the Bevolution, are still re- 
tained in some of the States. In other States, a new code 
has been adopted, by which the former practice and 
pleadings are slightly simplified and abridged. 

2. Pleading is the most instructive and important 
single title in the law. The most simple of judicial 
remedies cannot be obtained without the aid of plead- 
ings. The science of pleading comprises that series of 
rules which regulate the formal statement of the matters 
alleged on the one side and denied on the other, leading 
to, and constituting, the issue on which the controversy 
depends. The great object at which this science ainas is 
a clear, logical, and legal disposition of the controverted 
points, so as to reduce them to simple propositions, capa- 



1. What power exists in every State? In whose hands is this power 
reposed ? \Vhat are the judges and magistrates authorized to do ? Are 
the forms for ohtaining remedies and punishing crimes the same in mil 
the States ? Wliat is still retained in some of the States ? In other 
States, what has been adopted ? 

2. What is said of the im])ortance of pleading ? What cannot bo ob- 
tained without pleading ? What does the science of pleading comprise T 
What is the object at which the science aims? If one is acquidnted 
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ble of being tested by the proofs of the contending par- 
ties. It is impossible to be acquainted with the mode of 
pleading, and at the same time be ignorant of the law of 
the case. It is the application of the legal principles to 
the facts of the case. Pleading, in civil actions, consists 
of the formal allegations offered on the one side, for the 
purpose of maintaining the action ; and denials offered on 
the other side, for the purpose of defeating the action. 
The wisdom of ages agrees in the sentiment, that good 
pleading is the perfection of human reason. 

3. The averment of facts on either side presupposes 
some principle or rule pf law applicable to the facts al- 
lied, and which, taken in connection with the facts, 
constitute the plaintiff's claim or defendant's defence. 
Every right of action and every defence results from mat- 
ters of fact and matters of law combined. In every com- 
plaint, some legal proposition is necessarily implied. All 
that a party submits to the court, by alleging facts, is the 
legal operation of the facts. For the purpose of deciding 
the legal operation, a rule of law must always be tacitly 
supplied or understood. These rules are found to involve 
a body of principles constituting a complete system of 
legal logic. All pleading is essentially a logical process. 
By analyzing any good pleading, we shall find in it the 
elements of a good syllogism. If an action is brought for 
trespass, and the complaint be analyzed, and arranged in 
the form of a syllogism, we have for the 

Major proposition. "Against him who forcibly 
enters on my land, I have a right, by law, to re- 
cover damages." 



with the mode of pleading, of what will he not be ignorant ? To what 
is it the appUcation of legal principles ? Of what does pleading, in dvU 
actions, consist ? In what sentiment does the wisdom of ages agree ? 

8. What does the averment o/ facts on either side presuppose ? From 
what does every right of action and every defence result ? What is im- 
ptied in every complaint? What is aU that a party submits to the 
court by aUeging facts ? For the purpose of deciding tiie legal opera- 
tion, what must be suppUed ? What are these rules found to involve ? 
What is aU pleading essentially? By analyzing any good pleading. 
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Minor pbofosition. ^The defendant has forcibly 

entered on my lands." i 

Conclusion. ^' I have a right to recover damagea 
against the defendants" 

The decision of the court is only a reaffirmance of the 
conclusion. 

4. The plaintiff's alleged right to recover may be con* 
tested by the defendant, by a denial of either of the prop- 
ositions, or of the conclusion. The denial of either is a 
complete denial of the plaintiff's claim, and the defendant 
is generally allowed to deny only one. If he denies one 
successfully, ho attains the samQ object which he could 
attain in denying all. If the defendant deny the major 
proposition, which consists of matter of law, the denial 
forms an issue of law, or a demurrer. If the defendant 
deny the minor proposition, which consists of matter of 
fact, the denial forms an issue of fact If the major prop- 
osition be correct, and the minor proposition be true in 
point of fact, the conclasion must inevitably follow ; un- 
less the defendant can repel it, by alleging some new mat- 
ter which avoids it, and which implies a denial of it. 
There is no form of direct denial, in which the conclusion 
can bo answered. 

6. Let us suppose that the plaintiff has released his 
cause of action to the defendant, and that the release is 
new matter on which the defendant relics for deieating 



what shall we find in it ? If an action be brought for trespasB, and the 
complaint be analyzed and arranged in the fonn of a qrUogisniy what 
would be the major proposition ? What woold be the minor pvcpod- 
tion? WhaX would be the conclusion? What is the dedaion of the 
court? 

4. How may the plaintiff's alleged right to recover be contested by the 
defendant ? Is defendant generiJly allowed to deny more than one ? If 
he deny one successfully, what is the effect? If the defendant doay the 
major proposition, what does the denial form ? If he deny the minor 
proposition, what does the denial form? If the nujor propoeition be 
correct, and the minor proposition be true, what f<41owB? Is there any 
form of direct denial in wmch the condusion can be answered ? 

5. If we suppose that the plaintiff has released his cause of aetton, and 
the answer be reduced to a syllogism, what would be the major propo- 
sltion? What would be the minor propoeition? What would be m 
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the action. The answer, if reduced to a syllogism, would 
Btand in this form : 

Major PKOPosmoN. " If lie on whose lands I have 
forcibly entered, release to me his cause of action, 
he has thereafter no right, by law, to recover 
damages against me." 
Minor fropositiok. ^^ The plaintiff has released to 
me his fight of action against me, for entering on 
his lands." 
Conclusion. *' The plaintiff has, by law, no right to 
recover damages against me, for the trespass.*' 
The plaintiff has now a right to reply, by denying either 
of the propositions, or the conclusion contained in defend- 
ant's answer. If he cannot successfully deny one of the 
three, his action must fail. Let us suppose that the release 
was obtained by fraud. This is new matter, by which the 
plaintiff proposes to overthrow the defendant's conclusion. 
This reply, arranged in the form of a syllogism, would be 
as follows: 

Major PROPOsmoN. " A release obtained by fraud 
does not, in law, destroy any pre-existing right to 
recover damages." 
Minor PROPosmoN. "The release pleaded in de- 
fendant's answer was extorted from plaintiff by 
fraud." 
Conclusion. "Therefore, the release does not de- 
stroy any right to recover damages against the 
defendant." 
6. Each party has a right to allege new matter in any 
stage of the pleadings, as long as he has occasion to an- 
swer new matter. The right of electing between the three 

tomdagkm ? What has plaintiff now a right to do ? If he cannot buo> 
cenrfbUy deny one of the three ? What it now snppoeed ? If this new 
matter be introdaced into the reply, and the reply i>e rednc^ to a sjUo- 
gism, what would be the major proposition ? Wnat would te the minor 
proposition ? What would be the oondnsion ? 

6. How long has each party a right to aUege new matter ? How long 
is the light of electing between the three modes of meeting the adver- 
sary's aUegations continued to each party? What does an issue pre- 
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modes of meeting the adversary's allegations is continned 
to each party, until the pleadings terminate in an issue of 
law or an issue of fact. An issue precludes the allegation 
of further new matter on either side, and thus regularly 
closes the pleadings. The whole controversy is, by the 
issue, reduced to some one point of law or of fact The 
question on which the contest depends is now distinctly 
presented by the issue. If the issue be taken on a matter 
of law, it is to be decided, after argument, by the court 
If the issue be taken on a matter of fact, it is generally de- 
termined by a jury. The issue being decided, judgment 
must follow in favor of the party entitled to it AH plead- 
ing is a logical process. The object of the process is to 
facilitate the administration of justice, by simplifying the 
grounds of the controversy, and ultimately to narrow the 
contest to a single affirmative and negative. 

7. Matters of fact must always be expressly alleged. 
The facts on which tlie complaint or answer is founded, 
are supposed to be unknown to the judges. The conclu- 
sion must also bo expressed by a demand or prayer for 
judgment. It does not appear from the facts stated what 
the party proposes to claim from the facts. He can de- 
rive no advantage from the facts which he does not claim 
by his pleadings. The first proposition in the syllogism, 
which is the rule of law, is not expressed in the pleadings 
in any form. The judges are presumed to know judicially 
what the law on any given state of facts is. An issue of 
law is said to be an admission of the facts^ but a denial of 
the legal effect of the facts claimed. New matter is in 
the language of the law denominated matter of avoidance, 

dude ? To what is the whole controversy by tlie issue reduced ? What 
is distinctly presented by the issue ? If the issue be taken on a matter 
of law, by whom if it to be decided ? If the issuQ be taken on a matter 
of fact? The issue Deing decided, what follows? What process is aU 
pleading ? What is the object of the process ? 

7. \yhat must be expressly alleged ? Are the facts supposed to be 
known by the judges ? How is it also necessary to express the conclu- 
sion ? What does not appear from the facts stated ? What are the only 
advantages to be deriv^ from the fkcts ? Is ^e first proposition in a 
syllogism expressed in the pleadings? What are the judges presumed 
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'which avoids the consequences which would otherwise re- 
sult from the premises. Kew matter advanced by eitber 
party must form a sufficient answer in law to tbo allega- 
tion of the opposite party, and also fortify the party 
pleading new matter, in what he bas before pleaded. Tlie 
plaintiff must prevail, if at all, on tbe facts stated in his 
complaint. Whatever tbe parties may allege in their sub- 
sequent pleadings, must go to fortify tbe complaint on one 
side and the answer on tbe otber. If it were otberwise, 
the foundation of tbe action and of tbe defence might bo 
entirely changed in each successive pleading. 

8. An important requisite in all pleading is certainty. 
In declaring on a contract, tbe plaintiff is not bound to 
allege tbat tbe defendant, at tbe time of contracting, was 
competent to contract ; nor tbat tbo contract was not ob- 
tained by fraud ; or to introduce any otber special matter, 
wbich is to be tjleged and proved on tbe other side to de- 
feat tbe action. If any such matters of fact exist, they are 
matters of defence to be pleaded and proved by tbe de- 
fendant. It is necessary to allege that the defendant has 
not paid, or tbat the agreement bas not been performed ; 
for without such allegation, there is no breach of the con- 
tract, and no right of action will appear in the complaint. 
Tbe certainty required in pleading relates — 1. To the par- 
ties; 2. To the time; 3. To tbe place; 4. To the subject- 
matter. The parties should be described by their Chris- 
tian and surname, for the purpose of identification. If 
two or more persons be partners, the full name of each 



to know ? What is an issue of law said to be ? What is new matter in 
the language of the law denominated ? What must the new matter ad- 
vanced by either party answer, and what must it fortify ? On what must 
the plaintiff previul, if at all ? What must all subsequent allegations in 
the pleadings go to justify? If it were otherwise, what would be the 
efibct? 

8. What is an important requisite in aU pleading? In declaring on a 
odntract, what is the plaintiff not bound to allege? If any such matters 
of fact exist, by whom are they to be pleaded and proved? What is 
necessary to be alleged ? What would not appear in the complaint, with- 
out such fdlegation ? To what does the certainty required in pleadings 
relate ? How must the parties be described ? If two or more persons 
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Bhonld be stated. They cannot sue and be^sned bj thdr 
iirm*name. A corporation may sue and be saed by its 
corporate name. When the time is immaterial, the par^ 
is not confined in his allegations to the trne time, nor in 
his proof to the time alleged. He is not bonnd, in saeh 
case, to show the precise day on which the alleged fact 
took place. When the day is not material in evidence, it 
is not material in the pleadings. It is necessary, in point 
of form, to allege a day for the occurrence of every travers- 
able fact, whether the d^y is material or immaterial 
The cause of action must always appear by the plaintiflPs 
complaint to have occurred before the commencement of 
the action. The precise day on which a material fact 
alleged in the pleadings took place, is generally immaterial 
In the date of a record, however, or other writing, or date 
of some other fact, the time of which must be proved by 
a written document, the time is material. If a tort is 
stated to have been committed on a particular day, the 
plaintiff is not confined in his proof to the time all^^. 
He may support the allegation by proving that the tort 
was committed on another day ; but the day alleged in the 
complaint, and that proved on the trial, must both bo 
prior to the commencement of the action. If time enters 
into the terms of the contract, the true time must be 
stated. In pleading any written instrument, the day on 
which it is alleged to bear date is n&aterial, and must be 
correctly stated ; otherwise there will be a variance be- 
tween the writing itself, and the description of the writing 
in the pleadings. 

Are partners? Can thejsae and be sued in their firm-name? "Haw 
most a corporation sue? If the time is immaterial? What is he not* 
bound, in such case, to show? If the day is not material in eyidenoe? 
What is necessary hi point of form to all^ ? When must the caose of 
action appear in the complaint to have occurred ? What is generaUy im- 
material? If the time be the date of a record or other wriong, the date 
of which must be proved ? If a tort is stated to have been committed on 
a particular day ? By what proof may he support his aUegation ? Prior 
to what must both the time alleged and the time proved )>e ? If the time 
enters into the terms of the contract ? In pleading any written instru- 
ment, what is material? How must it be stated? If otherwise, what will 
be the effect? 
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9. The place of everj traversable fact stated in the 
pleadings must be distinctly alleged. This is done by 
designating the town and county in which the fact is al- 
leged to have occurred. Where the place is material, it 
tnnBt be proved as alleged. In local actionS| the place is 
material, and must, be stated according to the fact A 
local action is one that must be tried in the eounty in 
which the cause of action actually arose. All actions in 
which the thing to be recovered is in its nature local, are 
local actions. In this class is included all real actions, 
waste, ejectment, and replevin. If the place be misstated, 
the plaintiff will be liable to a nonsuit, because the 
place enters into a description of the action. All crim- 
inal proceedings are local. All offences are considered 
Eis public wrongs. A public offence must be alleged to 
baye been committed in the county where such offence 
ivas actually committed, and in no other. If the proof 
loes not show that the offence was committed as alleged, 
;be verdict must be, not guilty. All facts essential to the 
right of action or defence must be expressly and sub- 
stantially alleged. Each party tacitly admits the alle- 
^tions of the opposite party, which he does not deny 
n some form. The omission to deny, is justly considered 
18 an admission of the fact. What has been admitted 
>y both parties, cannot be denied. Neither party can 
*etract what he has conceded in his pleadings; and the 
ury have no authority to find any facts, except those 
it issue. It is incumbent on each party, in stating the 
grounds of his action or defence, to state them fully and 



9. When most the place be distinctly alleged? HowiB this done? 
f the place is material ? In what actions is the place material ? What 
s a local action ? What may be included in this class? If the place be 
alsBtated ? Are criminal actions local ? How are offences considered ? 
«V7iere most a public offence be alleged to have been committed ? If 
he proof does not show that the offence was committed as aUeged ? 
rVhat facts must be expressly and substantially stated? What docs 
ach party tacitly admit ? How is the omission to deny justly consid- 
red? If admissions have been made by both narties? What can 
idther party retract Y Wliat have the lury no authority to do? What 
I iacombcint on each party, in stating the grounds of his action nt da- 
20 
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clearly. A pleading should be according to its legal 
effect. TVlicn a bill of exchange is payable, in its terms, 
to the order of a fictitious payee, the holder, in an action 
upon it, must describe it as payable to bearer. When the 
form and legal effect differ, the party may, at his option, 
instead of stating the legal effect, recite the instrument in 
his pleadings, word for word, and refer its legal operation 
to the court. 





CHAPTER LXXXn. 

ACTIONS. 

1. An action is a judicial proceeding which, if con- 
ducted to its final determination, will result in a judg- 
ment. A judgment is the final determination of th< 
rights of tlie parties in the action. A special proceedii 
is one which does not terminate in a judgment. Actioni 
are civil or criminal. A criinhial action is prosecute 
by the people of the State or nation, as a party, against 
person charged with an offence against the State or nj 
tion. Every other is a civil action. When the sami 
wrong act exposes a person to a civil action and to 
criminal action, tlie prosecution of one action does not 
lease him from liability on the other. If one person a^^-* 
saults and beats another, the State may maintain a crimS — 
nal action against such person for the public offence; an<3 
the person injured may maintain an action for personarl 
injury. The prosecution of one action does not affect the 
right to prosecute the other. 

fence ? How should a pleading be made ? If a bUl of exchange is pay- 
able, in its terms, to the order of a fictitious person ? When the form and 
legal effect differ, what may the party do ? , 

1. What is an action ? What is a judgment ? What is a spedal pro. 
ceeding ? Into what two classes are actions diy^ided ? What is a crfani- 
nal action ? What is every other action ? If the same act exposes a per- 
son to a civU and a criminal action, does the prosecution of one ttflfect the 
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2. The following are the courts established in the State 
of New York: 1. Court for the trial of impeachments; 
2. Court of Appeals ; 3. The Supreme Court ; 4. County 
courts ; 6. Surrogate's courts ; 6. Justices' courts. In the 
city of New York, the duties of justices are performed by 
two classes of justices. One class attends to the criminal 
duties, and are called police justices. The other class 
attend to the civil duties, and are called district justices. 
The Marine Court in the city of New York performs the 
duties of justices' courts in civil actions, with a more 
extended jurisdiction. The court which occupies the 
place of the County Court, in the city of New York, is 
Icnown as the Court of Common Pleas. There is a court 
in the city of New York, and another in the city of Buf- 
falo, known as the Superior Court, which have nearly the 
same jurisdiction as the Supreme Court in those counties. 

3. The court for the trial of impeachments is composed 

of the Senate and Court of Appeals, sitting together. 

TThey take an oath to try the impeachment according to 

evidence. Two-thirds of the members of the court are 

necessary to a conviction. A majority of the Senate and 

a majority of the Court of Appeals compose the court 

The president of the Senate presides ; in his absence, the 

chief-justice of the Court of Appeals presides. None 

but public officers are tried in this court. The Assembly 

first impeaches such officer, and the impeachment is then 

tried by this court. If found guilty, the penalty is the 

other? If one person afisanlts and beats another, what two actions may 
be sostained against him ? 

2. What are the ooorts in the State of New York ? By whom are the 
duties of justices performed in the city of New York ? To what does 
the first class attend? What are they caUed? To what does the 
second class attend? What are they called? What duties are per- 
fomied by the Marine Court in the city of New York ? What court 
oocapicB the place of the county courts in the city of New York ? Where 
are Superior Courts established ? What is their jurisdiction ? 

8. Of what is the court for the trial of impeachments composed ? 
What oath do they take ? What number of the court is necessary to 
convict ? What number of each body is necessary to form a quorum? 
Who presides in the court ? In his absence, who presides ? Who only^ 
are tried in this court ? Who impeach such officers ? If found guilty 
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removal from office or disqualification to hold office, or 
both. The Court of Appeals is composed of eight judges, 
four of whom are elected by the electors of the whole 
State, and four are selected from the class of justices of 
the Supreme Court having the shortest time to serve. The 
judges of the Court of Appeals hold their office for eight 
years. One of the four is elected every two years. The 
four judges of the Supreme Court sit in the Court of Ap- 
peals but one year. Four others then take their places. 
Six judges are necessary to form a quorum. Only ques- 
tions of law are argued before this court. The court has 
the power to affirm^ reverse^ or modify the decision of 
the general term of the Supreme Court, Superior Court, 
and Court of Common Pleas, on questions o£ law. It 
holds four sessions annually at the capital of the State. 
Five judges are necessary to pronounce a judgment. K 
five do not concur, the case must be reheard. If, after 
two rehearings, five judges do not concur, the judgment 
of the court below is affirmed. Where five judges agree, 
the decision is binding on all the courts of the State. If 
five do not agree, the question involved is still open for 
consideration in any future case. 

4. For the purpose of electing judges of the Supreme 
Court, the State is divided into eight judicial districts. 
Four judges of the Supreme Court are elected in each 
district. They hold their office for eight years. One is 
elcicted in each district every two years. Certain dutieB 

of the charge by this court, what is the aentence ? Of what is the Gooit 
of Appeals composed ? How many are elected by a general vote ? From 
what court are the other four selected ? For what time do the judges 
elected at large hold office ? How often is one elected ? How lon g d o 
the foor judges of the Supreme Court sit in the Court of Appeals ? vHio 
then take their places ? How many judges are neceesaiy to form a qno> 
rum in this court? What questions are argued and decided in thifl 
court ? What power has this court ? How many seeadons does it hold 
annually ? Whore ? How many judges are nocosaaiy to pronounce 
a judgment? If five do not concur? If^ after two rehearings, five 
judges do not concur ? When is the decirioois of thia court binding on 
the other courts ? If five do not agree ? 

4. Into how many judicial districts is the State divided, for the pn^ 
poee of electing judges of the Supreme Gomi? How many judges ar0 
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are performed bj each of these judges at chambers — such 
as granting orders. Other duties are performed in a 
special term of the court — such as hearing the argument 
of motions. The trial of actions is heard in the Supreme 
Court at a circuit When the Supreme Court try crim- 
inal actions, it is known as the Court of Oyer and Ter- 
miner. In exercising the powers already mentioned, the 
court is held by a single judge. There arc at least four 
general terms of this court, held by three judges in each 
judicial district Appeals may be taken to the general 
term, from the trial, by a single judge. The general term 
may afiSrm, reverse, or modify the decision of the court 
below. The concurrence of a majority of the judges 
holding the general term is necessary to pronounce a 
judgment There is a county judge, elected in each 
county, who holds his office for four years. There are 
three judges of the Court of Common Pleas in New York 
City. There are also six judges of the Superior Court of 
the city of New York. Tliere are four justices of the 
peace in each town. They hold their office for four years. 
One is elected annually. There are six police justices, 
and eight district justices in the city of New York. 

5. The people of the StatQ may commence an action 
for the recovery of any lands belonging to them, held 
and claimed by any person, within forty years. Any 
person claiming such land under a grant from the State, 

--M ■ ■ ■ ^i- I I - - - - I ■■■■■MM * ■ 

elected in each district ? For what time do they hold their office 1 How 
often is one }Vidg^ elected in each district ? Where may each judge 
mLBt orderB? Where does he hear arguments of motions? • When 
does he try actions Y When the Supreme Court try criminal actions, 
what is it caUed ? By how many judges is the court held in exercising 
these XMwers ? How many general terms of this court are held an- 
niuJly in each judicial district Y By how many judges Y From what are 
^ypeals taken to the general term Y What power mis the |pneral term 
in cases brought before it on appeal Y What number of judges must 
ooncnr in the judgment Y What judges elected in each county Y For 
^hat time elected Y How many jiidg^ of the Court of Common Pleas 
in New York Oty Y Of the Superior Court Y How many justices of the 
peace in each town Y How long do they hold office Y How man^ are 
annuaUy elected Y How many police justices in the city of New York ? 
How many district justices Y 

5. What actions may commence within forty years from the time the 
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may commence an action to recover them within the same 
time. If an owner of real estate lease the same to an- 
other, he or his heirs may commence an action to recover 
the same at any time wiUiin forty years from the last pay- 
ment of rent. The claim to lands by adverse possession 
must have existed for forty years, to perfect the title of the 
claimant in either of the above cases. If the action is 
brought by one citizen against another for the recovery 
of real property, or on a sealed instrument, it must be 
commenced within twenty years. K the action be for a 
money demand on contract, it must be commenced within 
six years from the time the cause of action accrued. If 
against the sheriff, for malfeasance or misfeasance, within 
three years. If for libel, slander, assault and battery, or 
false imprisonment, within two years. If against the 
sheriff for the escape of a prisoner, within one year. The 
time in which an action must be brought is somewhat 
different in the different States. A majority of the States, 
however, concur in the limitation above stat-ed. 

6. All persons who have an interest in the success of 
the action may be joined as plaintiffs ; and all persons who 
have an interest adverse to the plaintiffs may be made de- 
fendants. An action is brought by and defended by an 
infant, in the name of the infant, by guardian ad litem. 
The court lias power, in an action before it, to determine 
the riglits of all the parties to the action. Actions are 
local, which must be brought in the county where the 
property lies, or in which the cause of action arose. All 
other actions are transitory. The proper county for the 
trial of a transitory action is the county in which one of 

cauEie of action arose ? Wliat actions may be commenced within twenty 
years? What actions may be commenced within six years? What 
actions within three years ? What actions within two years ? Wliat 
actions within one year ? Is the time in which an action must be brought 
the same in all the States ? 

6. Who may be joined as plainti£b in an action ? Who are made de^ 
fendants ? How is an action brought by and defended by an infant t 
What power has the court in an action before it ? What actions are 
local ? What transitory ? What is the proper county for the trial of a 
transitory action? On what grounds may the place of trial be changed ? 



i 
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the plaintiffs or one of the defendants resides. Tlie place 
of trial may be changed, on the ground that a fair trial 
cannot be had in the county where the action is brought, 
and on the ground that a greater number of witnesses re- 
side in some other county. Actions under the Code are 
generally commenced by summons, but they may be 
commenced in the inferior courts by warrant or attach- 
ment. There are two forms of summons under the Code 
—one for a rrumey demand on contract^ and one for relief. 
When, from the nature of the contract, the plaintiff knows 
and can specify the exact sum which he is entitled to re- 
cover, the summons for a money demand on contract is 
used. In this case, the plaintiff is not requh'cd to call 
upon the court to ascertain or decide any thing but the 
existence and the terms of the contract, by which the 
amount claimed is due. When the amount is unliqui- 
daiedj in its nature requiring other proof, and depending 
on other considerations than those which appear in the 
contract itself, such action is an action to ascertain the 
plaintiff's right to damages, which are to be paid and sat- 
isfied in money, and the summons for relief must be used. 



-^i 



CHAPTER LXXXni. 

COMMENCEMENT OF CIVIL ACTIONS. 

1. A SUMMONS may be served by any person who has 
arrived at the years of discretion, except the plaintiff. It 
must be served by delivering to, and leaving with, the 



How are actions under the Code generallj commenced? How many 
fixrms of Bummons under the Code ? When must the form for a money 
demand on contract be used ? In this case, what does the plaintifif call 
upon the court to ascertain or decide ? When is the second form to be 
used? 
1. By whom may a summons be served ? In what manner must it bo 
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defendant a copy thereof. If the defendant be ont of the 
State, or concealed, it may be Berved by advertising. If 
the service of the sammons be made by the sheriff, the 
certificate of the sheriff is sufficient proof of the service^ 
as the sheriff acts tinder his official oath. If served by 
any other person, the service is proved by the affidavit of 
the person serving the same. If served by publication, 
the service is proved by the affidavit of the printer or 
publisher. Civil actions are commenced by service of 
sammons. The complaint is nsnally served with the sam- 
mons ; but the sammons may be served witlioat the com- 
plaint. The form of the summons for a money demand 
on contract, when the complaint is served, is as follows: 

Supreme Coubt, 
Citj and County of New York. 

JOHK B. ASTOB 

against 
JonN Foster. 
To the abote defendant : 

You arc hereby summoned to answer the complaint in this actioo, a 
copy of which is herewith served upon jou, and to serve a copy of joor 
answer upon me, at my office. No. 227 Broadway, in the dty of New 
York, within twenty days after service hereof exdusiTe of the day of 
such service. And if you fail to do so. the pluntiff will take judgment 
against you for five hundred dollars, with interest from the 11th day of 
July, 1805. 

W. B. Wedowood, PliOntifrs Attorney. 
New Y<mK, July 12, 1865. 

Tlic title of the action embraces the name of the court 
in which yon bring the action, the county in which it is 
to be tried, the name of the plaintiff, and the name of the 
defendant. The title is usually prefixed to the summons 
and every other paper served in the action. The sum- 
mons, and pleadings, and other papers in the action are 



seryed ? If the defendant be out of the State or concealed ? If the 

Tioe be made by the sheriff, how is it proved ? If served by any other 
person, how is the service proved ? If served by publication ? How 
are dvil actions conmienced? What is usually served with the sain- 
mens 1 What is the form of a summons for a money demand on ooa- 
tract? What does the title to an action embrace? To what is the titid 
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signed by the attorneys for the parties. In the second 
form of summons, '^ the plaintiff will apply to the court 
for the relief demanded in the complaint," is substituted 
for ^^ the plaintiff will take judgment against you for," 
etc, in the first form. 

2. The complaint must contain a plain and concise 
statement of idl the facts necessary to be proved on the 
trial, in order to sustain the action. In an action «for 
slander, the plaintiff must allege that the slanderous words 
were spoken in the presence of some person. In an action 
for a claim for the payment of the debt of another, the 
plaintiff must allege that he paid such debt at the request 
of the defendant In an action for services, the plaintiff 
must allege that he performed the services at the request 
of the defendant. In an action against a master by a 
servant, for damages on account of an accident happening 
to the servant, the plaintiff must allege that he had no 
notice of the defect which occasioned the accident, and 
that defendant knew of such defect. A demurrer is a 
question of law raised by one of the parties against tlie 
pleading of the opposite party. The defendant may 'de- 
mur to the complaint of the plaintiff on the ground that 
' it appears upon the face of the complaint — 1. That the 
court has no jurisdiction in the case; 2. That the plain- 
tiff has no legal capacity to sno ; 3. That there is another 
Action pending between the same parties, for the same 
cause, in another court of the State ; 4. That there is a 
defect of parties ; 5. That several causes of action are im- 
properly joined ; 6. That the complaint does not state 
I'acts sufficient to constitute a cause of action. 



prefixed? Bj whom is the summons and other pleadings and papers 
^gned 7 What change is made in the second form of summons ? 

9. What most the complaint contain? In an action for dander, 
'what most the plaintiff allege? In an action for a claim for the pay- 
meat of the debt of another, what most the plaintiff allege? In an 
action for services, what must the plaintiff aUege? In an action for 
damages against a master by a servant, on account of an accident hap- 
pening to the servant, what must the plaintiff allege ? What is a de- 
uaner ? Upon what grounds may the defendajit demur ? 

14 
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3. An answer is a pleading framed to meet the com* 
plaint. The answer must contain a general or special de- 
nial of each material allegation which is to be contro- 
verted in the complaint. A general or direct denial per- 
mits the defendant to introduce any evidence to contro- 
vert any allegation which the plaintiff is required to es- 
tablish, in order to sustain his action. When malice is 
neocssarily alleged in a complaint, the defendant cannot 
deny that the act was done with malice ; but he must set 
forth in his answer the facts which show that the act was 
done without malice. A demurrer is a denial of the law 
tacitly claimed to govern the case. A general denial is 
a direct denial of the facts. A special denial is a denial 
of the conclusion drawn from the facts, by setting up new 
matter, which avoids the conclusion. Tlie defendant may 
deny that he has any knowledge or information sufficient 
to form a belief as to the mattei*s set forth in the com- 
plaint, in all cases where he is without such knowledge 
and information, and where it could not be acquired by 
due diligence. New matter in an answer is that which 
admits the cause of action set up, and avoids it. 

4. A counter-claim is a cause of action in favor of de- 
fendant against plaintiff. A reply to new matter set up 
in the answer is equivalent to the answer to a complaint, 
and is governed by the same rules. A sham answer is 
good upon its face, but false in fact. A frivolous answer 
denies no material allegation of the complaint, and sets 
up no defence. In such case, a motion is made to strike 
out the answer. A reply is necessary when the answer 

8. What is an answer ? What must the answer contain ? What evi- 
dence does the general denial permit the defendant to introduce? 
When malice is necessarily alleged in the complaint, how can the de- 
fendant deny the malice? What is the demurrer a denial of? What 
is a general denial Y What is a speciid denial? When may the de- 
fendant deny that he has any knowledge or information sufficient to 
form a belief, as to the matters set forui in the complaint ? What is 
new matter in an answer ? 

4. What is a counter-claim ? To what is a reply to new matter set up 
in the answer equivalent Y What is a sham answer? What is a Mto- 
lous answer ? What is the remedy in such cases ? When is a reply 
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contains new matter constitutiDg a connter-claim. The 
pleadings in an action are the complaint, answer, and 
reply. If one pleading be verified, all subsequent plead- 
ings must be verified. The verification is made bj a 
party to the action, or by his attorney or agent to whom 
the facts are known. If a corporation be a party, the 
verification is made by any officer of the corporation, or 
by their agent acquainted with the facts. In a joint 
answer by maker and indorser of a promissory note, the 
verification is made by both. Eedundant matter in 
pleadings is the needless repetition of a material allega- 
tion. Irrelevant matter has no bearing on the subject of 
the controversy. Causes of action are divided into sev- 
eral classes, and any two or more causes of action in the 
same class may be united in the same action. Those al- 
legations which the parties must prove in order to sus- 
tain their action or defence, are material allegations. If 
a material allegation remain unanswered, it is taken' as 
true. A variance between the allegation and the proof is 
a partial proof. If the case is entirely unproved, it is not 
a variance but a failure of proof. If partially proved, it 
may be amended. If entirely unproved, it cannot be 
amended. K a variance mislead the opposite party, the 
court will allow an amendment, on payment of costs. 
The fact that the party has been misled, must be proved. 
Pleadings are to be served within twenty days of each 
other. Either party may amend his pleading once of 
course, within twenty days after he has served it, or 

neoeflsary? What are the pleadings in an action? If one pleading la 
Terified? By whom is the verification made? If a corporation ^ a 
partj ? In a joint answer by maker and indorser of a promissory note, 
DT whom is the verification made? What is redmidant matter in a 
pleading? What is irrelevant matter? How are causes of action di- 
vided? What causes may be united in the same action? What are 
material allegations? If a material allegation remain unanswered? 
What is a variation between the aUegation and the proof? If the cause 
is entirely unproved ? If partially proved ? If a variance mislead the 
opposite party, what will the court do ? How is the fact proved ? How 
soon after service of the summons must the answer be served? How 
soon after the service of the answer must the reply be served? How 
many times may either party amend his pleadings of course ? Within 
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within twenty days after the other party has served his 
next pleading. AH other amendments must be made by 
the permission of the court, on motion, and notice to the 
other party. A summons can otily be amended by leave 
of the court, on motion. The court may allow amend- 
ments at any time before judgment. Where the plaintiff 
is ignorant of the name of a defendant, he may insert a 
fictitious name in the title, and set forth the reason in the 
body of the complaint 



CHAPTER LXXXTV. 

ORDER OF ARREST. 

1. Arrest and imprisonment for debt is abolished in 
most of the States, where the debt arose on contract not 
tainted with fraud. An order of arrest in New York 
may be granted in either of the following cases : 

(1.) Where the action is for damages not arising on 
contract. 

(2.) Where defendant is a non-resident, or is about to 
remove from the State, or where the action is for injury 
to person or property. 

(3.) Where the action is for a breach of promise, or for 
money received in a fiduciary capacity, or for misconduct 
or neglect in a professional employment. 

(4.) Where the action is for the recovery of personal 
property, and it has been concealed. 

(5.) Where the action is against a defendant guilty of 
fraud in contracting the debt 

what time? How most all other amendmentB be made? Hqw only 
can a sammons be amended? When may the court allow amend* 
ments ? When plaintiff is ignorant of the name of a defendant, what 
may he do ? 

1. What is abolished in most of the States? What are the eases in 
which an order of arrest may be granted under the Code ? By whom is 
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(6.) Wbero the defendant has removed or concealed 
his property, for the purpose of defrauding his creditors. 

The order of arrest is granted bj a judge of the court 
in which the action is brought. The affidavit of the 
plaintiff, or of some other person, showing that a cause of 
action exists, and that it is one of those for which the 
order may be granted, is presented to the judge. The 
complaint may be presented with the affidavit. An un- 
dertaking, to the effect that if the defendant recover judg- 
ment the plaintiff will pay all costs and damages not 
exceeding a sum therein specified, must be presented to 
the judge, and filed with the clerk of the court. The 
judge will then grant the order of arrest. The affidavit 
and order of arrest are put into the hands of the sheriff. 
The sheriff arrests the defendant, and delivers to him a 
copy of the affidavit and order of arrest. He retains the 
prisoner in custody, unless he gives bail, or is otherwise 
discharged by law. In default of bail, the sheriff may 
commit him to the county jail. 

2. The defendant may be discharged from arrest upon 
giving bail, or depositing the amount mentioned in the 
order. Attorneys, and other officers of the court, are in- 
competent to become bail. If the prisoner gives bail, his 
sureties have nearly the same power over him as the 
sheriff had. They may at any time arrest the defendant, 
or authorize another person to arrest him, and surrender 
him to the sheriff. The surety procures from the county 
clerk a certified copy of the undertaking. On delivering 
the defendant to the sheriff, he presents the certified copy 

• 

the order of arreet granted 7 What aflDidayit is presented to the judge ? 
What maj be presented with the affidavit? What undertaking must 
be presented to the judfe ? Where filed? When the judge has granted 
the order of arrest, what papers must be put into the hands of the 
sheriff? When the sheriff arrests the defendant, what papers does 'he 
seire upon the defendant ? What does the sheriff do with tne prisoner ? 
In de&ult of bail, what action does the sheriff take ? 

2. How may the defendant be discharged from arrest? Who are 
prohibited from becoming bail; If the prisoner give bail, what power 
nave his sureties over him ? \^liat action maj thoj take at any time? 
What does the surety procure from the county derk ? Upon delivering 
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of the undertaking, and receives thereon the sheriff's ac- 
knowledgment of the surrender. He then presents this 
copy of the undertaking to the jndge, on notice to the 
other party, and the judge may order that the sureties be 
exonerated on filing the papers used in the motion. 

3. The surety taken by the sheriff must be a house- 
holder or freeholder, within the State. Each surety must 
be worth the amount specified in the order of arrest, ex- 
clusive of property exempt from execution. When de- 
fendant has been arrested and committed to prison, he 
may have an application made to the court to vacate or 
modify the order of arrest, and to reduce the amount of 
bail. The application may be made upon the papers 
served by the sheriff, and these papers may or may not 
be accompanied by counter-aflSdavits. If upon presenting 
the whole case to the court on both sides, the court would 
not grant an order, if it was then presented for the first 
time, the court will vacate the order already granted. 



CHAPTER LXXXV. 

REPLEVIN. 

1. When one person has the property of another in 
his possession, and it came into the possession of the 
holder lawfully, the owner must demand the delivery of 
the property to him. If the holder refuse, the owner may 

the prisoner to tlie sheriff, what does he present to the sheriff? What 
acknowledgment docs the sheriff make tnereon ? How do the sureties 
then become exonerated from liability ? 

8. What must be the qualifications of the sureties ? How much must 
they be worth ? When defendant has been arrested and committed to 
the county jail, what application may be made to the court? Upon 
what papers may the application be made ? When will ther court vacate 
the order of arrest ? 

1. When one person has come lawftdly into poflsession of peraonal 
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commence proceedings to secure his property, and dam- 
ages for retaining it. If the property came into tlie hands 
of the holder wrongfully, the owner may commence an 
action without making a demand. The plaintiff makes 
an affidavit setting forth the following facts : 

(1.) That he is the owner of the property, or entitled to 
the possession. 

(2.) That the property is wrongfully detained from him. 

(3.) The alleged cause of the detention. 

(4.) That it has not been taken for tax, or seized under 
execution ; or if seized under execution, it is exempt 

(5.) The actual value of the property. 

Upon this affidavit the plaintiff's attorney makes an in- 
dorsement, requiring the sheriff of the county to take the 
property from the defendant and deliver it to plaintiff. 
The affidavit, with the indorsement thereon, is delivered 
to the sheriff. . An undertaking is prepared, approved by 
and deposited with the sheriff. 

2. The sheriff, on receiving such papers, takes posses- 
sion of the property. The defendant may except to the 
sufficiency of the sureties, or he may reclaim the property 
by giving to the sheriff an undertaking executed by two 
or more sureties, in double the value of the property, to 
deliver the property to the plaintiff if judgment is recov- 
ered against the defendant. If no such bond is given at 
the expiration of three days, the sheriff delivers the prop- 
erty to the plaintiff. If the property is concealed in a 
building or inclosure, it is the duty of the sheriff to make 

propertj of another, what is the duty of the owner ? If the holder ro- 
rase to deliver the property to the owner on such demand, what may the 
owner do? If the propertj came into the hands of the holder wrong- 
fnllj, is a demand necessary before the commencement of an action 7 
What are the facts which the plaintiff sets forth in his affidavit ? What 
indorsement does the plaintiff's attorney make upon this affidavit? 
What is deUvered to tne i^eriff? By whom is the undertaking ap- 
proved? 

2. What action does the sheriff take on receiving these papers ? To 
what may the defendant except? How may he reclaim the property? 
By how many sureties executed? In what amount? What is the con- 
dition of the undertaking? If no such bond be given, what action does 
the sheriff take ? How soon ? If the property be concealed in a buUd- 
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a public demand ; and if the property is not delivered, to 
break open the building or inclosare, and take poaaesaioii 
of the property. 



CHAPTER LXXXVL 

INJUNCTIONS. 

An order of injunction is an order restraining the de- 
fendant from performing a specific act. The order may 
be granted — 

(1.) When the relief demanded in the complaint con- 
sists in restraining the performance of some act which 
wonld be injurious to the plaintiff. 

(2.) When the defendant is doing, or threatening to do, 
some act in violation of plaintiff's rights. 

(8.) Where defendant is about to remove or dispose of 
his property, with intent to defraud his creditors. 

llie order of injunction is granted by a judge of the 
court. The order is granted upon the complaint and affi- 
davits. The order is served personally, by showing to 
the defendant the original, and delivering to, and leaving 
with him a copy. A copy of the affidavit must also be 
served with the injunction. An undertaking is also neces- 
sary. If the court deem it proper that defendant should 
be heard, the court will grant a temporary injunction, with 
an order to defendant to show cause, on a day specified 
therein, why the injunction should not be made perpetual. 

ixiff or indosure, what Ib the duty of the sheriff? If the proper^ is not 
deUyered, what action maj he take ? 

Ch. 86. What is an oitler of injunction ? In what cases maj it bo 
granted? By whom is the order granted ? Upon what piqieni is the carder 
granted ? How is the order served ? What must be served with the or 
aer ? Is an undertaking necessary? If the court deem it proper that 
defendant be heard, what will the court grant? With what omr ? 
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ATTACHMENT. 

1. In some of the States, an attachment may be issued 
t the commencement of the actions generally, and the 
»roperty of the defendant attached and held for the pay- 
aent of the judgment. In New York, under the Code, 
n order of attachment may be granted, when it shall ap- 
>ear by aflSdavit — 

(1.) That defendant is a foreign corporation. 

(2.) Tliat defendant is a non-resident. 

(3.) That he has departed from the State, with intent to 
efraud. 

(4.) That he conceals himself within the State. 

(5.) That he has assigned, disposed of, or secreted his 
>foperty, with intent to defraud. 

Tie order is granted by a judge of the court in which 
he action is brought. It is granted upon an affidavit 
bowing that there is sufficient cause. An undertaking 
s necessary, in case of attachment. 

2. The order of attachment is directed to the sheriff, 
equiring him to attach the property of the defendant in 
lis county. The signature of the judge to the attach- 
aent is sufficient, without the signature of the clerk of the 
ourt, or the seal of the court. It is the duty of the sher- 
BT, on receiving the order of attachment, to attach all 
be property of the defendant within his county, or so 

1. What is the practioe in some of the States, as to issoing attach- 
lenta? For what causes may an order of attachment be granted in 
16 State of New York? How must these facts appear? By whom 
I the attachment granted? Upon what? Is an undertaking neoes- 
ury? 

2. To whom is the order of attachment directed? What does it re- 
uire the sheriff to do? What signature to the order is sufficient? 
VhBX is the duty of the sheriff on receiving the order of attachment ? 

21 14» 
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much as shall be necessary to satisfy the plaintiflPs de- 
mand, with costs and expenses. He must make an 
inventory of all the property seized by him, or of so much 
as shall be necessary to satisfy the plaintiff's demand, 
with costs and expenses. Under the direction of the 
court, he must collect and receive all debts due to the de- 
fendant. When any of the property is perishable, it is 
his duty to convert such property into money, and retain 
the money until the termination of the suit. It is not 
necessary for the sheriff to enter upon the real property. 
It is only necessary to include the same in his return. 
When a judgment is obtained, and an execution issued, it 
is the duty of the sheriff to satisfy the execution out of 
the property attached by him. He first applies the money 
in his hands, obtained from the sale of perishable property 
and the collection of debts. If a balance remains due, be 
proceeds to sell the other property, and satisfy the execu- 
tion. He then delivers the balance to the defendant. 



CHAPTER LXXXVm. 

TRIAL OP ACTIONS. 

1. If the defendant does not serve an answer or demurrer 
to the complaint, a judgment is taken against him with- 
out a trial. A trial is only necessary where there is an 

Of what must he make an inyentoir? What ocdlectians maj be make^ 
under the direction of the court ? If any of the propertj is perishahe^ 
what is his duty? Is it necessary for the sheriff to enter upon the 
real property? What only is neceesaiy? When a judgment is ob- 
tained, and an execution issued, what is the duty of the sheriff? What 
does he first apply to the payment of the execution ? If a balance re- 
mains due, what action does he take? What does he do with the 
balance? 

1. If the defendant does not serve an answer or demurrer to the com- 
plaint, how is judgment taken? When only is a trial necessary? In 
a money demand on contract, where the judgment is entered on &ilare 



/ 
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issne of law, or an issue of fact formed by the pleadings. 
In a money demand on contract, where the judgment is 
entered on failure of answer, the judgment-roll consists of 
the summons, the affidavit of service, the affidavit of no 
answer or demurrer, the affidavit of disbursements, and 
the statement for judgment. K the complaint is sworn to, 
the judgment roll may be entered without further proof. 
If it is not sworn to, the claim must be proved before the 
clerk of the court, when the judgment-roll is entered. 
When the summons is for relief, and there is no answer 
or demurrer, the plaintiff must generally apply to the 
court to assess the amount due him. K the action be to 
recover personal property with damages, or to recover 
damages for assault and battery, and defendant fail to an- 
swer or demur, the court, on application of the plaintiff, 
will refer the case to a sheriff's jury to assess the damages. 
2. When an answer or demurrer has been served, and 
an issue of law or an issue of fact has been formed, there 
must be a trial. A trial is a judicial investigation of the 
issues contained in the action. Issues of law are gener- 
ally tried by the court; and issues of fact are submitted to 
a jury. A note of issue is filed with the clerk of the 
court, and he places the cause on the calendar in the order 
of the date of the issue. The date of the issue is the date 
of the service of the last pleading. The note of issue con- 
tains the title of the cause, the names of the attorneys, the 
date issue was joined, and a statement of the issue, whether 
of law or of fact. When the cause is placed on the calen- 
dar, either party may notice it for trial. Both parties 
generally give notice, each to the other. The plaintiff 

to answer, of what does the jndgment-roU consist ? If the complaint is 
sworn to, is further proof neceasarj ? If it is not sworn to, before whom 
mnst it be proved ? When the smnmons is for relief, and there is no an- 
swer or demurrer, to whom mnst the plaintiff apply to assess the amount 
due? If the action be for the recovery of personal property with dam- 
ages, or for aasaolt and battery ? 

2. When an answer or demurrer has been served, and there is an 
iaroe, what must follow? What is a trial ? By whom are the issues of 
law tried 7 By whom the issues of &ct 7 What is filed with the derk^ 
of the court? In what order does the derk put the cause on the calen- 
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gives notice that if the defendant fail to appear on thedaj 
of trial, he will take an inquest in the action. Defend- 
ant gives notice that if the plaintiff fail to appetir, de- 
fendant will move to dismiss the complaint Ko motion 
for an inquest, or for the dismissal of the complaint, will 
be entertained by the court, unless previous notice has 
been given. 

3. An inquest is an inquiry before the court into the 
facts of the case, and rendering judgment thereon, in ab- 
sence of defendant In order to prevent an inquest from 
being taken before the cause is called in its order on the 
calendar, an affidavit of merits must be filed with the 
clerk, and a copy served on plaintiff's attorney. The de- 
fendant must state in his affidavit of merits, ^' that he has 
fully and fairly stated the case to his •counsel (giving his 
residence), and that he is advised, after such statement by 
his counsel, that he has a good defence upon the merits." 
When the case is brought on for trial, either party may 
furnish the court with a copy of the pleadings. It is the 
duty of the clerk to enter the judgment in his minutes, 
specifying the time and place of trial, the names of the 
jurors and witnesses, the verdict, and the judgment in ac- 
cordance with the verdict 

4. If a question of law arises on the trial, either party 
may take an exception to the ruling of the court thereon, 
and may have the question reheard on appeal. Questions 
of law are raised by demurrer, and by a bill of excep- 
tions. A motion may be made for a new trial on the min- 
utes of the court, containing exceptions, or to set aside a 

dar ? What is the date of the isBue ? What does the note of iflBue con- 
tain 7 Who may give notice of trial? What notice does the plaintiff 
g^ve 7 What notice does the defendant give 7 WiU the ooort entertain 
such motion without notice 7 

3. What is an inquest 7 What must be done to preyent an inquest 
before the cause is called in its order on the calendar 7 What must de- 
fendant state in his affidavit of merits? When the action is brought to 
trial, which party furnishes the court with a copy of the plea£ngs7 
What entry does the derk make in his minutes of the trial 7 

4. If a question of law is decided during the trial, what may dther 
party do 7 How are questions of law raised 7 For what may a motion 
for a new trial, on the minutes of the conrt^ be made? J^ what way 
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lict for insufficient evidence, or for excessive damages, 
ial by jury may be waived — 1. By failing to appear 
ial ; 2. By written consent filed with the clerk ; 3. 
)ral consent in open court. 

the action is tried by the court without a jury, the 
^ niust state in his decision the facts found by him, 
conclusions of law. Either party may except to sucli 
lusions of law within ten days si'ter notice of the dc- 
n. 

The party appealing makes out a case, which must 
ain a complete history of the trial, embracing the evi- 
56 given by the witnesses, and exceptions taken to 
itions of law, which arose on the trial, and exceptions 
le conclusions of law found by the judge, if tried by 

without a jury. When the case is printed, the 
dings are also inserted, which makes a complete his- 

of the case. The same issues which may be tried by 
court, may be tried by a referee. The referee must be 
>inted by the court, either with or without the con- 

of the parties. The decision of the referee is conclu- 
in questions of fact, unless it is clearly against evi- 
56, or without any evidence to support it. The ref^ 

states in his report the facts found, and conclusions of 
A motion may be made to set aside the report of 
referee, and for a new tridl, on the following grounds : 
^hat the referee has not passed upon all the issues 
6 by the pleadings; 2. That the facts found are not 
)0rted by the evidence; 3. That the conclusions of 
are erroneous. 

the report of the referee is set aside, the case goes 

trial by jury be waived ? If the action be tried by the court with- 
• jury, what miiBt the judge state in his decision? Within what 
may either party except to such conclusions of law ? 
Which party makes up the case on appeal ? What must the case 
in? Wnen the case is printed, what is inserted? What issues 
be tried by a referee ? How is the referee appointed ? When are 
ecisions of the referee conclusive in matters of feet ? What does 
eferee state in his report? For what reasons may a motion be 
before the court to set aside the report of the referee, and for a 
trial ? If the report of the referee is set aside, what is the effect ? 
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back to the same referee, to be again tried by him. Jadg- 
ment is entered on the report of a referee, in the same 
manner as if the trial were by the court. An appeal can 
be taken directly to the general term, from a judgment 
entered on the report of a referee. The case is settled 
before the referee. A judgment becomes a lien on real 
property, by being docketed in the Supreme Court, or by 
filing a transcript of the judgment in the county where 
the real property is situated. The judgment continues to 
be a lien upon such real property for a period of ten 
years from the docketing of the judgment. 



. CHAPTER LXXXTX. 

EXECUTION. 

1. An execution may bo issued immediately after dock- 
eting the judgment. There are three kinds of execu- 
tion: 1. One against the property of defendant; 2. One 
against the person of defendant; 3. One to carry the 
judgment into effect — as, to take the possession of real or 
personal property from defendant, and deliver it to plain- 
tiff. Under the Code, the execution is issued by the at- 
torney of the plaintiff. It is issued in the name of the 
people of the State. It is directed to the sheriff of the 
county in which the property or person is situated. The 
execution states the county in which the judgment-roll is 
filed, and that the same is docketed in the county in which 



How is judgment entered on the report of the referee ? Can an am)ea] 
be taken from Bach judfi^ent direct to the general term ? Before whom 
is the case settled ? When does a judgment become a lien upon, defiend- 
ant's real property? How long does it continue to be a lien on such 
real property ? 

1. When may an execution be issued ? How many kinds of execu- 
tions are there? By whom is the execution issued ? In whose name? 
To whom is it directed ? What is stated in the execution ? What does 
it command the sheriff to do ? If there iir not suffident pez8(»ial prop* 
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the sheriff resides. It states the amount of the judgment, 
and the time when it was entered. It commands the 
sheriff to satisfy the judgment out of the personal prop- 
erty of the defendant, if sufficient can be found in his 
county ; and if not, it commands him to satisfy the execu- 
tion out of the real property of defendant, belonging to 
him on the day when the transcript was docketed in his 
county, in whose hands soever the same may be. It re- 
quires the sheriff to return the execution, within sixty 
days, to the office of the clerk of the county from which 
the execution was issued. When a judgment has been 
obtained in one county, a transcript of that judgment may 
be sent to any or all the other counties in the State, i^nd 
filed with the clerk of the county. This judgment be- 
comes a lien on all the real property that the defendant 
owned on that day, or acquired thereafter in that county, 
for ten years. 

2. The form of the execution against the person is 
nearly the same as that against the property, except that 
it is stated therein that an execution against the property 
of defendant had been issued and returned unsatisfied. 
It differs also in the command. In the execution against 
the person, the people command the sheriff to arrest the 
defendant, and commit him to the jail of the county un- 
til he pays the judgment, or is discharged according to 
law. The execution is always signed by the attorney of 
the plaintiff. In an execution for carrying the judgment 
of the court into effect, the people command the sheriff to 
take the property from the defendant and deliver it to the 
plaintiff; and in case a delivery of the property cannot be 



ertj to satisfy the judgment? Belonging to him on what day ? When 
is the sheriff required to return the execution ? To whom ? When 
a Judjp^ment has heen. obtained in one county, where may transcripts be 
fijed f Upon what does the judgment then become a lien ? For what 
time? 

2. What is the form of the execution against the person ? What is 
stated therein ? What is the command in an execution against the per- 
son? By whom is the execution signed? In an execution for carrying 
the judgment of the court into effect, what is the command ? 
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made, then to levy upon, and sell so mach of the per- 
sonal property as shall satisfy the judgment for an amount 
specified therein. 

3. The sheriff makes a levy on personal property by 
seizing and taking the same into his possession. He may 
levy upon all personal property not exempt from execu- 
tion by statute, and except choses in action. If the de- 
fendant is a partner, the sheriff may levy on his interest 
in the property in the firm. The sheriff converts the 
goods and chattels into money by sale at public auction. 
All persons may purchase, except the sheriff and his depu- 
ties. The sheriff's fees, or his poundage, is two and one- 
half per cent, on the first two hundred and fifty dollars, 
and one and one-fourth per centi on the amount exceeding 
two hundred and fifty dollars. For advertising he is 
allowed two dollars, and three cents per mile for travelling- 
fees each way, to be counted from the courthouse of tlie 
county. 

4. If the sale of the personal property does not satisfy 
the judgment, the sheriff may sell any of the real prop- 
erty owned by the defendant at the time of docketing the 
judgment, or at any time after, in whose hands soever the 
same may be. The sheriff converts the real property into 
money by sale at public auction, after having advertised 
the same for six successive weeks previous to the sale. 
The sheriff delivers to the purchaser a certificate of the 
sale, subscribed by him ; containing a description of the 
property, the price of each distinct lot, the whole amount 
of money paid, and the time when the purchaser will be 
entitled to a conveyance. A duplicate of this certificate 

3. How does the sheriff make a levy upon personal property? Upon 
what personal property may he levy? If the defendant is a partner, 
upon what may the sheriff levy ? How does the sheriff convert the 
goods and chattels into money? Who may purchase? What is the 
sheriff's poundage? What is he allowed for advertising? For travel- 
ling-fees ? 

4. If the sale of the personal property does not satisfy the jadgment? 
How docs he convert the real property into money ? How long must he 
advertise the same ? What does the sheriff deliver to the purchaser? 
Where does he file a duplicate ? What must bo stated in the certificaie? 
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must be filed in the coanty clerk's office. The judgment 
debtor's right to redeem ceases at the expiration of one 
year. Other judgment creditors within three months have 
aright in the order of their judgments to redeem the prop- 
erty from the purchaser, by paying to him the amount of 
the purchase, with seven per cent, interest. Each judg- 
ment creditor, in his order, must pay all the previous 
judgments which have become liens on the property. 

6. The following property is exempt from execution, 
except an execution for the purchase-money: 1. Spinning- 
wheels and stoves for family use ; 2. The Bible, family 
pictures, and school-books ; family library, not exceeding 
fifty dollars in value ; 3. Pew in church, one-fourth of an 
&cre of ground, set apart for a burying-ground ; 4. Ten 
eheep, one cow, two swine, with food for the same and 
for the family for sixty days ; 5. Wearing apparel ; 
<^ooking utensils ; 6. Necessary tools of a mechanic, not 
exceeding twenty-five dollars in value; 7. Other house- 
hold furniture, tools, or team, not exceeding one hundred 
«nd fifty dollars ; 8. Professional books and surgical in- 
stmments ; 9. Shares in a building society, to the value 
of six hundred dollars ; 10. The homestead, to the value 
of one thousand dollars. This property, in the State of 
Uew York^ is exempt from execution, and in some other 
States. This exemption is governed by statutes in each 
State. 

6. If a judgment has been entered in one county, and 
transcripts have been filed in other counties, and the 
judgment is paid, it may be satisfied of record in all 



What time does tlie jadgment debtor hare to redeem tlio property? 
What right do other judgment creditors then have ? What most each 
judgment creditor pay ? 

5. What books are exempt from execution 7 A boTTing-gronnd of 
what size is exempt ? What stock is exempt ? What apparel? What 
tools ? What additional household furniture? What books and instru- 
ments ? What shares in a building society ? The homestead of what 
value? Where is this property exempt? By what is the exemption 
ttotn. execution governed ? 

6. If a judgment has been entered in one county, and transcripts have 
been filed in other counties, and the judgment is satisfied, can it bo satis- 
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these counties, and it then ceases to be a lien on the real 
property of the defendant. A satisfaction-piece is signed 
and acknowledged by the judgment creditor, and filed in 
the oflSce of the county clerk in which the judgment was 
docketed. The clerk then enters the satisfaction upon the 
record. Tliis satisfies the judgment of record in this 
county. ' The judgment debtor then procures transcripts 
of the judgment, showing that it is satisfied, and has them 
filed in the counties in which transcripts of the judgment 
were originally filed. 

7. If an execution against the property of the defend- 
ant is returned unsatisfied, an order may be procured re- 
quiring the judgment debtor to appear before one of the 
judges of the courl^ and be examined concerning his 
property. The order is granted on the affidavit of plain- 
tifi", or his attorney. The affidavit must show that a judg- 
ment has been obtained, an execution issued, and that the 
execution has been returned unsatisfied. The order is 
served by showing the original to the defendant, and de- 
livering to and leaving with him a copy. A copy of the 
affidavit is also served. On the day, and at the hour 
named in the order, tlie defendant is called by the crier of 
the court. If he answer, he is sworn and examined. If 
he fail to answer, an affidavit of service of the previous 
order is made, and tlie court grants a further order, for 
the judgment debtor to show cause why an attachment 
Bliould not issue against him for the contempt of the order 
of the court. If he obey the second order, interrogatories 
may be administered to him, and he may show cause, if 
he has any, to exonerate himself from t!ie charge of con- 



fied of record in aU these counties 7 What effect does the satisfaction 
have upon the lion ? By whom is the satisfaction-piece signed and *&• 
knowlodcedY Where filed? What action does the clerk then take? 
llow is the judgment satisfied of record in other counties? 

7. If an execution is returned unsatisfied, what order may be pro* 
cured ? On what is the order granted ? What must the affidavit show? 
How is the order 8ervc»d? What is served with the order? By whom 
U the debtor called on the day and hour named in the order? If he an- 
swer? If he fail to answer, what is done? What further order is ob- 
tttinod? If he obey the second order, what is administered to him? 
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tempt. If he does not appear to answer to the second 
order, the eonrt will grant an attachment, directing the 
sheriff to arrest the judgment debtor, and produce him in 
court at a time specified. The leading object of the ex- 
amination, is to ascertain if the judgment debtor has any 
property which ought to be applied to the satisfaction of 
the judgment. 

8. When money is discovered, the court will order it 
to be applied to the payment of the judgment. When 
other property is discovered, the court will appoint a re- 
ceiver, to convert the same into money, and to apply the 
money to the payment of the judgment. A person or 
corporation holding funds, or being indebted to the judg- 
ment debtor, may be examined. If any property, con- 
sisting of money or indebtedness, be discovered in the 
hands of such third party, belonging to the judgment 
debtor, the court will order it to be applied to the pay- 
ment of the judgment. If other property is discovered, 
the court will appoint a receiver to convert the same into 
money, and apply it to the payment of the judgment. 

9. A receiver acts in the capacity of an officer of the 
court, and is under the direction and control of the court, 
and responsible to the court only, for the performance of 
his duties. A receiver may also be appointed by the 
court, where property which is the subject of the action 
is in danger of being lost or injured before the termina- 
tion of the action; or to carry the judgment into effect; 
or to dispose of property according to the judgment; or 
where a corporation has become insolvent. 



What mar he then do? If he does not appear and answer the second 
order 7 What is the leading object of the examination ? 

8. When money is discovered belonging to the jadgment debtor, what 
win the court order? When other proj^y is discovered, what action 
wiU the court take ? If a third person, or a corporation, has funds bo- 
longing to the jadgment debtor? If monevis fomid, or indebtedness 
discovered, in the hands of the third party, belonging to the judgment 
debtor, what order will the court make ? LT other property is discovered ? 

9. In what capacity does a receiver act ? Under whose direction and 
control is he ? To whom is he respcmsible for his acts ? In what ot^er 

may a receiver be appointed? 
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CHAPTER XO. 

APPEALS. 

1. An appeal to the general term from the decision of 
a single judge, is taken by the service of a notice on the 
adverse party, and the clerk with whom the judgment was 
entered, stating that the party appeals, from such judg^ 
ment. It must be taken within thirty days after the ap- 
pellant receives notice that the judgment has been en- 
tered and perfected. An appeal from the general term is 
taken to the Court of Appeals in the same manner, and 
within two years after the decision of the general term. 

2. Exceptions to the charge of the judge must be taken 
to each point separately, and a separate exception taken 
to the ruling of the judge on each point. K the court is 
requested to charge the jury that such is the law upon a 
point involved in the case, and if he refuse so to charge, 
exception may be taken to his refusal. These exceptions, 
upon matters of law, may be taken to the general term, 
and from the general term to the Court of Appeals. The 
appellant must give security for costs on appeal ; and if he 
wishes to stay execution, he must also give an undertaking 
that he will pay the judgment, so far as it is confirmed by 
the appellate court. This undertaking is filed with the 
clerk of the court, with whom the judgment was filed. 
An appeal lies from the County Court to the general term 
of the Supreme Court. An appeal also lies from the Sur- 

1. How 18 an appeal taken from the dedmon of a single judge to the 

general term held bj three j adces ? Within what time must it be taken ? 
ow is an appeal taken £rom me general term to the Court of AppealB? 
Within what time ? 

2. How must objections to the charge of the judge be taken ? If the 
court bo requested to charge the jury that such is the law upon a point 
inyolved in the case, and the judge refuse so to charge ? To what court 
can exceptions to matters of law be taken ? What security must the ap* 
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rogate^s Conrt to the general term of the Supreme Court. 
The meaning of the term merits^ as used in the Code, is 
the strict legal rights of the parties, separate from mere 
questions of practice, and questions which depend upon 
the discretion of the court. An appeal is taken in the 
Marine Court in the same manner as in the Supreme 
Court. An appeal is taken from the Justice's and Dis- 
trict courts bj serving a notice of appeal on the adverse 
party, and on the clerk of the court, stating the grounds 
of the appeal. The object in stating the grounds of appeal 
is to inform the justice and the adverse party, so that the 
justice may make a full return of the evidence upon these 
points. The justice must make his return within thirty 
days after service of notice. An appeal is brought to a 
hearing by placing it on the calendar, and giving notice 
of argument to the adverse party. AH appellate courts 
have the power to affirm, reverse, or modify the decision 
of the court below. 

3. A commission to examine a witness out of the State 
is obtained by application to the court. The application 
is founded upon an affidavit, stating that a case is at issue ; 
the name of the witness ; that he is material, as the party 
is advised by counsel, and verily believes ; and that he is 
out of the State. If a commission be granted, interrog- 
atories are prepared by the applicant, and cross-interrog- 
atories by the adverse party. The interrogatories are 
settled before the court, and annexed to the commission. 



neUant £^ve ? If he wishes to staj execution, what further security must 
he give Y With whom is this undertaking filed ? To what court does 
an appcxd lie from the County Courts ? From the Surrogate's Court? 
What IS the meaning of the term merits, as used in the Code ? How is 
in appeal taken in the Marine Court ? How is an appeal taken from 
JuBtioe's and District courts T What is the object of stating the grounds 
of appeal ? Within what time must the j ustice make his return ¥ How 
is an appeal brought to a hearing? What power has the appellate 
court? 

8. How is a commission to examine a witness out of the State ob- 
tained ? Upon what is the application founded ? What must be stated 
in the affldarit ? If a comm&sion be granted, what is prepared by the 
applicant ? What is prepared by the adverse party ? Before whom are 
the interiogatories settled ? To what annexed ? Under what seal is the 
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The commission is issaed under he seal of the court 
When a witness is about to leave the State, without a 
probability of returning in time to appear personally at 
the trial, or is so sick or infirm as to be unable to attend, 
he may be examined conditionally {de bene esse). The 
application for such examination must be founded on 
affidavit. The application may be opposed on afiSdavit 
If an order of examination is granted, the witness is ex- 
amined, his examination taken down in writing, carefully 
read to the witness, signed by him, certified by the judge, 
and filed with the clerk of the court. 



CHAPTER XCL 

COMMEBCIAL PAPER. 

1. CoMMEBOiAL paper is that which is used as a represen- 
tative of value, or as a substitute for gold and silver in 
the transaction of business. The term commercial paper 
is applied to — 1. Promissory Notes; 2. Bank-bills; 8. 
Bills of Exchange ; 4. Checks. 

The following is the usual form of a Promissory Note : 

$500. New York. June 8. 1865. 

One month after date> I promise to pay John B. Astor. or order, five 
hondred dollars, yalue received. 

William Blaks. 

The following is the usual form of a bank-bill : 



commission issued ? When a witness is about to leave the State, with- 
out a probability of returning in time to appear personally at the trial, 
or is sick or infirm, what mav bo done ? Upon what is the application 
for such examination founded ? How may it be opposed ? If an order 
is granted, what is done ? By whom certified ? Where filed ? 

1. What is commercial paper? To what instruments is the term ap- 
plied? What is the usual form of a promissory note? What is the 
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Statb of Nbw Tobk. 
The American Exdiange Bank will pay five hundred doUan to the 
heaier, on demand. . 

No. 6,739. New Yobk, Jmie 8, 1865. 

William Blake, Cash. Joim B. Astob, Prea. 

1^6 following is the usual form of a bill of exchange : 

$600. New Yobk, Jmie 8, 1865. 

On demand, pay to the order of John Foster five hundred dollars, 
nine received, and charge the same to my aocoont. 
To William Blake, Jomr B. AffioB. 

Boston, Mass. 

The following is the usual form of a check : 

$500. New. Yobk, Jane 8, 1865. 

American Rxchange Bank pay to John B. Astor, or order, five hun- 
dred dollars. 

William Blake. 

2. A promissory note is a written agreement made by 
one party to pay to another party a specified amount, in 
money or other property, at a given time. Bank-bills 
are promissory notes issued by incorporated banks. They 
are made payable to the bearer, on demand, in gold and 
silver, and treated as money in the ordinary transactions 
of business. Bank-bills are not strictly a legal tender ; 
but the tender of current bank-bills will be a sufficient 
tender in payment of a debt, unless the creditor, at the 
time of such tender, demand payment in gold and silver. 

3. Exchange is a negotiation by which one person 
transfers to another funds which he has in some other 
place. This transfer is made by means of an instrument 
which represents such funds, and is known as a bill of ex- 
change. A bill of exchange is a written order, made by 

usual form of a bank-biU ? What is the usual form of a biU of ex- 
change? What is the usual form of a check ? 

2. What is a promissory note? What are bank-bills? How made 
payaUe ? In what ? How treated in the ordinary transaction of busi- 
ness? Are bank-bills strictly a legid tender ? When wiU the tender of ' 
eunent bank-bills be a sufficient tender in payment of a debt ? 

8. What is exchange? How is this transfer made? What is a biU of 
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one person, addressed to another person, directing him, 
absolutely and unconditionally, to pay a certain sum of 
money to a third person, named therein, and to charge 
the same to his account. A check is a bill of exchange 
drawn upon a bank or individual banker, and is made 
payable on demand. If drawn payable at a future day, 
it is not strictly a check, but a bill of exchange. 

4. The following are the parties to a promissory 
note: 

The party who makes the promissory note is called 
the mxiker. 

The person to whom it is made payable is called the 
payee. 

Every payee who writes his name upon the back of the 
note is called the indorser. 

Every other person who writes his name upon the back 
of the note is called an indorser. 

Bank-bills are signed by the president and cashier of 
the bank, and the bank becomes the maker, acting through 
these officers. The following are the parties to a bill of 
exchange : 

The person who makes the bill of exchange is called 
the drawer. 

The person to whom the bill of exchange is tD be paid 
is called the payee. 

The person to whom the bill of exchange is directed is 
called the drawee. 

When the drawee accepts, in writing, the bill of ex- 
change, he is called the acceptor. 

When the payee writes his name upon the back of the 
bill of exchange, he is called the indoraer. 

Every other person who writes his name upon the back 
of the bill of exchange is called an indoraer. 

exchange? What is a check ? How made payable ? If drawn pajable 
at a fhtuie day ? 

4 What is the party who makes the ppomissoTy note caUed ? Who is 
the payee? Who are indoreere? By whom are bank-bUls signed? 
How does the bank become the maker ? Who is the drawer of a oill of 
exchange? Who is the payee ? Wlio is the drawee? Who is the ao- 
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The following are the parties to a check : 

The person who makes the check is called the drawer. 

The person to whom the check is to be paid is called 
^^ payee. 

llie bank upon which it is drawn is the drawee. 

When the payee writes his name upon the back of the 
check, he is called the indorser. 

6. Commercial paper must be in writing. The writing 
may be in ink or in pencil. It may be written on paper 
or parchment. It may all be printed, except the signa- 
tnre. The signature is usually in the handwriting of the 
maker. If the maker be unable to write his name, it may 
be written by another person, at his request, and in his 
presence. This becomes the maker's signature. It may 
be made by his agent, duly authorized thereto in his ab- 
sence. When the signature is made by a third person, 
at the request of the maker, and in his presence, a cross 
or mark is sometimes made by the maker, which cross or 
mark should be attested by the person who writes the 
maker's name. The signature made by mark is usually 
in the following form : 

|600. New Yobk, Jane 8, 1865. 

One xnontli after date, I promise to pay Jolin B. ABtor, or order, five 
hundred doUara^ value received. 

Rla 

WitnesB: Jomv Fostbr. William x Blake. 

mark. 

6. If John Foster be the agent of William Blake, au- 
thorized to sign for him and in his name, the signature 
should be written as in the following form : 

eeptor ? Who are indorsers 7 Who is the drawer of a check 7 Who is 
the payee ? Who is the drawee ? Who are indorsers ? 

0. How must commercial paper be made? In what? Upon what? 
What part of it may be printed ? In whose handwriting is the signa- 
ture usually ? If the maker be unable to write his name ? Whose sig- 
nature does this become ? In what other way may it be made in the 
maker's absence? When the signature is made by a third person, in 
the presence of the maker, what is sometimes done by the maker? By 
whom diould such cross or mark be attested ? What is the form of the 
pramissorv note executed by mark ? 

6. If John Foster be the agent of William Blake, authorised to rign 
23 15 
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$500. New Tobk, June 8» 1865. 

One month after date, I promise to pay John B. Astor, or order, five 
hnndrod dollars, value received. Willujc Blake, 

Bj JOHK FOtfTKB. 

The signature, whether it be that of the maker, or in- 
dorser, or acceptor, may be made either by the person 
himself, or by another person in his presence, at his re- 
quest, or by his agent, duly authorized. K commercial 
paper is made, or indorsed, or accepted by a firm, the 
signature is made by attaching the name of the firm, 
which each partner has authority to attach. A person or 
partnership may sign or indorse his name, or the name of 

'•the firm, in blank ; and if the instrument is filled up by a 
person duly authorized, it will bind the person or firm i 
the same manner as if it had been filled up before it w 

. signed. 




CHAPTER XCIL 

niSTORY OF COMMERCIAL PAPER. 

1. Of the different classes of commercial paper, bills 
exchange are of the most ancient origin. They were i 
vented to supply the necessities of commerce. Their o 
gin is involved in much obscurity. They were. used i 
England in the thirteenth century. The advantage 
bills of exchange may be illustrated as follows. If A. b 
about to make a voyage from New York to London, an 
he has in his possession ten thousand dollars in gold an 
silver which he wishes to use in London, he may deposi 
the ten thousand dollars with some banker in New Yor 





for him, and in liis name, in what form is the ugnatnre made? Ho 
may the signature of the maker, indorser, or acceptor be made? 
commercial paper is made, or indorsed, or accepted bj a firm ? What 
the effect if a person or partnership sign or indorse in blank 7 

1. Which of the classes of commercial paper is of the most andeK'^ 
origin ? For what purpose were they invented ? In whal is their ozigS^ 
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city, and receive from him a bill of exchange on some 
banker in London. When A. arrives in London, he may 
present the bill of exchange to the banker npon whom it 
i8 drawn, and receive the ten thousand dollars, thereby 
avoiding the expense and risk of transmitting the gold 
and silver from New York to London. 

2. Bills of exchange were in their origin payable, ab- 
solately and unconditionally, in gold and silver, at the 
time specified therein. TTiey were divided into two 
classes, foreign and inland. Foreign bills of exchange 
are those drawn by a person in one State or country upon 
a person in another State or country. Inland bills of ex-' 
change are those drawn by a person in one State or coxivr 
try upon another person in the same State or country. 

2. The par of exchange is measured by the intrinsic 
Talue of the coin. The intrinsic value of the coin de- 
pends upon the amount of pure gold or silver and the 
Amount of alloy in any given weight. The rate of ex- 
change between two countries, is the actual price at which 
s bill drawn by a person in one State or country upon a 
person in another State or country can be bought. The 
rate of exchange is made to differ, first, by the difference 
of weight or fineness of the coin ; second, by the increase 
or diminution of the demand for such bills of exchange. 

4. The general theory upon which bills of exchange 
rest is — 1. That the drawer has funds in the hands of the 
drawee ; 2. That the drawer sells or assigns to the payee 
so mi^ch of these funds as is named in the bill ; 3. That 
whe^ the drawee accepts the bill of exchange, it is an ap- 
propriation of so much of those funds for the use of the 



invdved? When were thej introduced into England? How may the 
advantage of biUs of exchange be illnstrated ? 

2. How were bills of exc^mge in their origin payable ? Into what 
two dasBes were they divided ? What are foreign bills of exchange ? 
WhaX are inland bills of exchange 7 

8. How is the par of exchange measored ? Upon what does the in- 
trinsic yalne of tne coin depend ¥ What is the rate of exchange be- 
tween two countries 7 How ia the rate of exchange made to differ 1 

4. What is title general theory upon which bUls of exchange redt ? 
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payee, or other person holding under the pajce ; 4. That 
this amount ceases henceforth to be the money of the 
drawer; 5. That it becomes the money of the payee, and 
tliose holding under him, in the hands of the acceptor. 
After such acceptance, the acceptor becomes the primary 
debtor of the payee, or other holder. The drawer and 
indorsers are only collaterally liable to the holder upon 
default of payment by the acceptor. 

5. Bills of exchange in familiar language are known as 
orders. A. calls upon B. for the payment of a debt. £. 
has a claim for an equal amount against C. B. instead of 
paying the money to A., gives A. an order on C. for the 

« Mpount of his claim. This order is a bill of exchange. 
R is the drawer. C. is the drawee, and A. is the payee. 
When A. presents the order to C, and C. accepts i^ G. is 
called the acceptor. If A. write his name upon the back 
of the order, he becomes an indorser. The law by which 
bills of exchange are governed is known as the Law Mer- 
chant, or mercantile law. It is a system of customs ac- 
knowledged by all commercial nations. Blackstone calls 
it the custom of merchants, and ranks it under the head 
of particular customs, which comprise the great body of 
the common law. Being a part of the law, their existence 
need not be proved by witnesses, but the judges are bound 
to take notice of them ex-officio. 

6. The next class of commercial paper in the order of 
time, after bills of exchange, is promissory notes. The 
origin of promissory notes is quite as obscure as that of 
bills of exchange. They were first used in England^ahoat 
the middle of the seventeenth century. They were re- 
garded as choses in action, which could not be assigned 
so as to give a third party a right to commence an action 
thereon. In the year 1704, during the reign of Queen 

■ ■ ■ — . - *■ 

Alter acceptance, who ia the primaiy debtor ? How onlj ure the drawer 
and indorflers liable ? 

5. Bv what term are bills of exchange in faTwnUr langoage known T 
Qive the iUustration. By what law are bills of exchange governed? 
What is the Law Merchant? What dow Blackstone caU it? Under 



's 
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Anne, in England, Parliament passed an act entitled, 
^ An act for giving like remedy upon promissory notes as 
is now used upon bills of exchange." The reasons for 
passing the act are set forth in the preamble, as follows : 

" Whereas, it has been held that notes in writing signed bj the party 
who makee the same, wherebj anch party promises to pnv onto any other 
person or his order, any snm of money therdn mentioned, are not assign- 
able or indorsable over within the custom of merchants to any other per- 
son, and that such person to whom the sum of money mentioned in such 
note is payable, cannot maintain an action by the custom of merchants 
against the person who first made and signed the same, and that any 
person to whom such note shall be assigned, indorsed, or made payable, 
coold not within the custom of merchants maintain any action upon such 
note against the person who first drew and signed the same. Therefor^ 
to the intent to encourage trade and commerce, which will be much aM 
Tsnced if such nateB shall have the same effect as inland bills of exchange, 
and shall be negotiated in like manner. 

" Be U enactedy etc." 

7. By this law, all promissory notes for the' payment of 
any snm of money mentioned in such notes, are made as- 
signable or indorsable in the manner that inland bills of 
exchange are, or may be assignable or indorsable accord- 
ing to the custom of merchants. Since the passage of this 
law, all promissory notes payable absolutely and uncon- 
ditionally in money only, have been known and recognized 
as ^'^ promissory notes within the statute" All promissory 
notes payable in any other property but money, and -all 
conditional promissory notes, have been known tispromis- 
sory notes not within the statute^ and they are entitled to 

whftttiM does he rank It? Is it necessary to prove the existence of 
ioeh etiBtoms by witnesses ? What are the judges bound to do ? 

6. What is the next class of commercial paper in the order of time 
after bills of exchange ? Is the origin of promissoiy notes well known ? 
When were they first used in England ? How were they regarded ? In 
what year did Parliament pass an act in reference to promissory notes ? 
During whose reign ? What was the title of the act ? In what were the 
reasons for passing the act set forth ? Were promissory notes then as- 
signable or indorsable within the custom of merchants ? Could the as- 
signee or indorsee maintain an action thereon ? With what intent was 
tlus law passed ? 

7. What were made assignable or indorsable by this law? In what 
manner ? Since the x>as8age of this law, what promissory notes have 
been known and recognized as promissory notes within the statute? 
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none of the privileges and presamptions which belong to 
promissorj notes within the statute, accorded to them 
by the custom of merchants. 

8. Certain privileges are annexed to bank-bills, bills of 
exchange, checks, and promissory notes within the statute, 
which do not belong to any other unsealed instruments. 
They arc presumed to be founded upon a valuable con- 
sideration between the original parties, whether the words 
" valtce reeeived^^ appear upon the face of the paper or 
not. In an action between the original parties, the de- 
fendant may allege a want of consideration in his answer; 
and if he establish a want of consideration on the trial, 
Judgment will be rendered for the defendant. Generally, 
when the paper has passed into the hands of a third 
party, the presumption of a valuable consideration be- 
tween the original parties becomes absolute and cannot 
bo rebutted. The indorsement of commercial paper 
within the statute is presumed to be founded upon a val- 
uable consideration. This presumption may be rebutted 
between the indorser and his immediate indorsee. Gen- 
erally, when this paper has passed beyond the indorsee, 
the presumption that it was indorsed for a valuable con- 
sideration becomes absolute. 



What as promisaory notes not within the statute 7 To what are pram- 
isBory notes not within the statute not entitled ? 

8. To what are certain privileges annexed which do not belong to any 
other unsealed instruments? Upon what are thej presumed to be 
founded? In an action between tne original parties, what mar the de- 
fendant allege in his answer ? If the defendant establisn his allegation 
on the trial, for whom must j udgment be rendered ? What is ths jMnenl 
rule as to the presumption of value between the ori^al parties, when the 
promissory note has passed into the bands of third parties ? What is 
the presumption as to the indorsement of commercial paper within the 
statute? Between what parties may this presumption be rebutted f 
What is the general rule when such paper has passed beyond the in- 
dorsee? 



J 
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NEGOTIABILITY OF COMMERCIAL PAPER. 

1. Commercial paper is divided into two classes — nego- 
tiable and non-negotiable. Negotidble cominercial paper 
18 that which may be freely transferred from one owner 
to another, so as to pass the right of action to the lioldcr, 
without being subject to any set-offs, or legal or equitable 
defences existing between the original parties, if trans- 
ferred for a valuable consideration before maturity, and* 
received without notice of any defect therein. Non- 
negotiable commercial paper is that which is made payable 
to the payee therein named. It may be passed from one 
owner to another by assignment, or by indorsement, but 
it passes subject to all set-offs and legal or equitable de- 
fences existing between the original parties. Negotiable 
paper is made payable to the payee therein named or to 
Lis order, or to the payee or bearer, or to bearer ; or some 
similar term is used showing that the maker intends to 
give the payee authority to transfer it to a third party, 
free from all set-offs or equitable or legal defences exist- 
ing between himself and the payee. 

2. A set-off is a debt already due to the defendant on 
the part of the plaintiff, or from the person through whom 
Lis title is derived, which defendant claims to have al- 
lowed to him in discliarge of a part or the whole of the de- 
mand made by the plaintiff. Fraud, duress, circumvention, 
and taking undue advantage, will be a sufficient defence 

1. Into what two dasses is oommerdal paper divided ? What is nego- 
tiable commercial paper ? What is non-negotiable commercial paper 7 
How is negotiable paper made payable ? 

2. What is a setK>ff ? What wiU be sufficient defences if the action 
be between the original parties? If the paper be non-negotiable? If 
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if tlie action is between the original parties. They will 
be a sufficient defence between the maker and third parties, 
if the paper be non-negotiable. These defences cannot 
be set up in an action by a subsequent holder with a per- 
fect title, if the paper be negotiable. If the consideration 
between the original parties were money made by betting, 
or if the consideration were usurious, this, by the statutes 
of the State of New York, would render the paper abso- 
lutely void, whether the action be between the original 
parties or be commenced by a subsequent holder. 

3. The title to negotiable paper passes from one owner 
to another by delivery, if made payable to payee or bearer, 
or to bearer. It passes by indorsement and delivery, if made 
payable to payee or order. The title to non-negotiablo 
paper passes by a mere verbal assignment and delivery, 
or by indorsement and delivery. In a promissory note 
there are two original parties — the maker and the payee. 
The obligation of the maker is absolute, and continues 
until the note is p esumed to have been paid under the 
Statute of Limitations. The maker is the primary debtor. 
In a bill of exchange there are three parties, the drawer, 
the drawee, and the payee. When the drawee accepts 
the bill, he becomes the primary debtor upon the bill of 

, exchange. 

4. If the payee were obliged to enforce the payment of 
a promissory note within the statute, he would draw his 
complaint, under the Code, in the following form : 



the paper be negotiable, and the action is brought by a third party with 
a perfect title ? If the consideration between the original parties were 
money won by betting, or if the consideration were nsurious, what would 
* be the effect by the statute of the State of New York ? 

8. How does the title to negotiable paper pan from one owner to an- 
other ? How does the title to non-negotiable paper pass from one owner 
to another ? In a promissory note, who are the original parties ? Is the 
obligation of the maker absolute or conditional ? How long does it con- 
tinue? Who is the primary debtor ? How many parties to a biU of 
exchange ? After acceptance, who is the primary debtor ? 

4. If the payee of a promissory note within the statute were obliged 
to enforce the payment, what would be the form of the oomplauit undo! 
the Code? 
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SUFBEMS COUBT, 

C5ty and County of New York. 

JOHIR B. ASTOB 

against 

WiLLiAH Blake. 

The complaint of the plaintiff shows to this court — 

I. That the defendant, at the city of New York, on the eighth day of 

June, 1865, made his promissory note in writing, and delivered thesamo 

to plalntifir, of which the following is a copy : 

" $500. New York, June 8, 1885. 

" One month after date, I promise to pay John B. Astor, or order, five 
hundred dollars, value received. 

" William Blake." 

n. That there is now due to plaintiff thereon from defendant the sum 
of five hundred dollars, with interest ftx>m the eleventh day of July, 
1865. 

Wherefore, plaintiff demands judgment against the defendant for the 
turn of five hundred dollars, with interest thereon from the 11th day of 
July, 1865. 

W. B. Wedqwood, Plaintiff's Attorney. 

(Xty and county of New York, ss. : 

John B. Astor, the plaintiff above named, being duly sworn, says that 

the foregoing complaint is true to his own knowledge, except as to those 

matters therein stated on information and belief, and as to those matters 

he believes it to be true. 

John B. Astob. 
8wom before me, this 11th ) 

day of June, 1865, ) 
John Fosteb, 

Commissioner of Deeds. 

6. In every complaint there must be — 1. The title ; 2. 
The commencement ; 3. The statement of facts constitnt- 
ing a cause of action ; 4. The demand for judgment ; 5. 
The verification. The title comprises the name of the 
court in which the action is brought, the name of the 
county in which it is to be tried, the name of the plaintiff, 
and the name of the defendant The commencement is 
simply an introduction to the statement of facts. The 

5. What must every complaint contain? Of what is the title com- 
posed t What is the commencement ? How must the &ct8 constituting 

15» 
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facts conBtitating the caase of action must be stated 
plainly and concisely, withoat unnecessary repetition. 
The demand for judgment must necessarily follow from 
the facts stated. In the subseqnent forms we shall omit 
the title, the commencement, the demand for judgment, 
and the verification. 

6. If the commercial paper be in a foreign language, it 
may be set forth in the complaint in that language, fol* 
lowed by the translation, preceded by the words "of 
which the following is a translation." All pleadings un- 
der the Code must be in the English language. The 
translation meets this requirement Instead of setting 
forth in the statement of facts constituting the cause of 
action a copy of the commercial paper, as in the above 
form, it may bo set forth according to its legal effect. 
Messrs. Field, Noycs, and Bradford, in their book of 
forms adapted to the Code, set forth the legal effect of 
the above note, in the statement of facts, in the following 
language : 

(Title.) 
(Commencement.) 

I. That at the city of New York, on the 8th day of Jane, 1865, do- 
fendant, by his promiRsory note, promised to pay to the plmintli( or 
order, five hundred dollars, one month after date. 

II. That ho has not paid the same. 
(Demand.) 

(Verification.) 

7. Where the maker of a promissory note makes tho 
same by his agent, duly authorized, that fact must b^ 
stated in the complaint. If William Blake, by John. 

the cause of action be stated ? ^yhat most follow the fftcta stated T 
What will be omitted in subseqnent forms 7 

S. If the commercial paper be in a foreign lanfuage, how may it li0 
set forth in the complaint ? In what lan^roage does the Code lequiro 
all pleadings to bo made? Instead of setting forth a copy of the oom- 
mercial pai)er in the complaint, in what other way may it be set forth t 
NVhat is the form of setting forth commercial paper, according to its Ic^ 
gal effect, as given by Messrs. Field, Noyes, and Bradford? 

7. If the maker of a promissory note makes the same by his ^geot; 
duly authorixed, where must that &ct appear? If William Blakc^ hX 
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Poster, his agent, make a promissory note, that fact 
Bhould be set forth in the complaint, as follows : 

cntie.) 

(Commenoement.) 

L That the defendant, at the city of New York, on the 8th day of June, 
1865, bj one John Fo6ter, his agent, duly authorized thereto, made his 
^iromissory note, in writing, and delivered the same to the plaintiff of 
which the following is a copy : 

" $500. New York, June 8, 1865. 

" One month after date, I promise to pay John B. Astor, or order, five 
hundred dollars, value received. William Blaks, 

'* By John Fosteb." 

EL That there is now due to plaintiff thereon, from defendant, the 
tmn of five hundred dollars, with interest from the 11th day of July, 
1865. 

(Demand.) 

(Verification.) 

8. When a promissory note is payable in any thing but 
money, it does not come within the statute. There is no 
presumption that it is founded upon a valuable considera- 
tion. A consideration must be alleged in the complaint, 
and proved on the trial. The acknowledgment of a con- 
sideration in such promissory note, by inserting the words 
*' value receiverf^^'* is suflBicient to cast upon the defendant 
the burden of proof that there was no consideration. 
The acknowledgment of " value received," raises the pre- 
sumption that the note was given for value; but this 
presumption may be rebutted by the defendant. In a 
complaint on such a note, the facts are set forth in the 
following form : 



John Foster his agent, make a promissory note, what is the form of 
complaint on such note ? 

8. When is a promissory note not within the statute? What pre- 
sumption does not arise ? What must he alleged in the complaint, and 
proved on the trial ? If the words ** value received" be inserted in such 
note, what is the effect ? What presumption do the words " value re- 
ceived" raise? Can this presumption be rebutted? In a complaint 
on such a note, in what form are the fiftcts set forth ? 
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(Title.) 

(Commencement.) 

I. That defendant, at the dij of New York, on the 8th day of Jim6^ 
1865, made his promisBory note, in writing, and delivered the same to 
plaintiff for value received, of which the following is a copy : 

" $500. New Yobs, Jane 8, 1865. 

" One month after date, for valae received, I promiae to pay to John B. 
Astor, or order, five hundred dollars in wheats at one dollar per buahd, 
at No. 125 Washington-street, New York city. 

" William Blake." 

IL That at the maturity of said note, the same was duly presented 
for payment according to the purport thereof, but was not paid, nor any 
part thereof; and defendant is now justly indebted to plaintiff thereon 
in the sum of five hundred dollars damages, with interest £rom the 8th 
dayof July, 1865. 

(Demand.) 

(Verification.) 

9. When the payment of a promissory note is condi- 
tional, it does not come within the statute. In an action 
upon a conditional promissory note, the facts constituting 
the cause of action are set forth in the complaint, in the 
following form : 

(TiUe.) 

(Commencement.) 

I. Thftt the defendant, at the dty of New York, on the 8th day of 
June, 1865, made his promissory note, in writing, and delivered the same 
to plaintiff for value, of which the following is a copy : 






$500. New York, June 8, 1865. 

One year after date, for value received, I promise to pay John & 
Astor five hundred doUars, in case the proceeds of the fiEinn I have this 
day bought of him shaU exceed the sum of one thousand dollars. 

"John Fobteb." 

n. Plaintiff further shows, on information and belief, that the proceeds 
of said farm did, before the expiration of one year, exceed the sum of one 
thousand dollars, of which defendant, on the 8th day of June, 1866, at 
the city of New York, had due noCice, and payment of said note was 
then and there duly demanded ; but said note has not been paid, nor any 



9. If the payment of the promissory note is conditional? In a com* 
plidnt upon a conditional promissory note, how are the &ct8 consti* 
tuting the cause of action set forth ? 
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part thereof; ftnd there is now due to plaintiff thereon, from defendant^ 
the sum of fiye hundred dollars, with interest thereon from the 8th daj 
of June, 1866. 

10. When an action is commenced by the payee of a 
bill of exchange against the acceptor, who accepted the 
same, but failed to pay it at maturity, the facts consti- 
tuting the cause of action are stated in the complaint, in 
the following form : 

Cntle.) 

(Commencement.) 

L That defendant, at the city of New York, on the 8Ui day of Jnne^ 
1865, accepted a certain bill of exchange, in writing, and deliveied the 
nme to plaintiff for value, of which the following is a copy : 

g "$500. New York, June 8, 1865. 

. ^ " One month after date, pay to John B. Astor, or order, five hun- 
;^ dred dollars, value received, and put the same to my account. 

'* ** Jomf FOSTKB. 

"^i To WlLLIAH BlAKB, 

^ New York Qty." 

n. That there is now due to plaintiff thereon, from defendant, the sum 
of five hundred dollars, with interest from the 11th day of July, 1865. 
(Demand.) 
(Verification.) 

11. If the facts were stated in the complaint according 
to their legal effect, without inserting a copy of the bill 
of exchange, they would be set forth as follows : 

(Title.) 

(Commencement.) 

I. That, at the city of New York, on the 8th day of Juno, 1865, one 
John Foster made his certain biU of exchange, in writing, dated on that 
day, directed to defendant, William Blake, and thereby requested de- 
fendant to pay to plaintiff, or order, the sum of five hundred dollars. 



10. When an action is commenced by the payee, upon a bill of ex- 
change, against the acceptor, who accepted the same, but fiuled to pay 
it at maturity, how are the &cts constituting the cause of action stated 
in the complaint ? 

11. If the facts were stated in the complaint according to their legal 
effect, without inserting ^ copy of the biU of exchange, in what form 
would th^ be set forth? If an action be brought on two promissoiy 
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one month after the date thereof for valae reoelTed, mnd delivered the 
same to plaintiff. 

n. That defendant, on presentment of said bill of exchange, dnly 
accepted the same. 

III. That the said bill of exchange has not been paid, ncv anj part 
thereof; bat the defendant is now jostlj indebted to plainUfT in the 
sum of five hundred dollars, with interest from the 11th day of Jnlj, 
1865. 

(Demand.) 

(Verification.) 

Where an action is brought on two promissory notes, or 
two bills of exchange, the facts constituting each canse o£ 
action must be separately stated. When a bill of e^c— 
change has been accepted by an agent, that fact must b^ 
set forth in the complaint, as in the like case in promi 
sory notes. 

12. When a promissory note is made payable at a 
tain time after sight, presentment and notice that 
maker is required to pay the note according to the 
thereof, are conditions which are necessary to fix th — 
time of payment, and must be alleged in the complain 
In an action on such a note, the facts constituting th — 
cause of action are set forth as follows : 

(TiUo.) 

(Commencement.) 

I. That the defendant, at the city of New York, on the 8th day 
June, 1865, made his promissory note, in writing, and deliyexed tlu 
same to plaintiff, of which the following is a copy : 

" $500. • New Yobk, Jmie 8, 1885. 

''One month after sight, I promise to pay John B. Astor, or orderr^ 
five hundred dollars, value received. William Blake." 

XL That on the first day of July, 1865, at 128 Broadway, in th^ 
dty of New York, said note was presented to the defendant, WiDisn^ 
Blake, with notice that payment was required according to the term^ 
thereof. 

, ■ _ ■ ^ 

notes, or two bills of exchange, how must the feicts be stated? If a ImH 
of exchange has been accept^ by an agent ¥ 

12. When a promissory note is mi^e payable at a certain time afte^ 
sight, what are conditions necessary to fix the time of pavment 7 Most 
they bo alleged in the complaint ? In an action upon sucn a note, how 
are the facta constituting the cause of action set forth in the oomptaintf 
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in. That there is now due to the plaintiff thereon, from the de- 
fendant, the Bom of five hundred dollars, with interest from the 4th 
dayof Augnst, 1865. 

(Demand.) 

(Verification.) 



CHAPTER XCIV. 

THE PRINCIPAL PARTS OF COMMERCIAL PAPER. 

1. In examining the forms of promissory notes and 
LiUs of exchange, onr attention should be directed to — 
1. The place where the paper is made; 2. The date; 
S. The time of payment ; 4. The promise in notes, and 
"the order in bills ; 5. The payee ; 6. The amount ; 7. The 
Jicknowledgment of value received ; 8. The signature of 
the maker ; 9. The drawer of a bill ; 10. The place of 
jay men t. In order to ascertain whether a bill of ex- 
change be foreign or inland, the place where it was made 
should appear upon the face of the bill. If the place 
where a bill of exchange or a promissory note was made 
be omitted, it may be proved by parol evidence. 

2. Commercial paper may be ante-dated or post-dated. 
If it become necessary to prove the true date, this may 
be done by parol evidence. Tlie error in the date must 
be alleged in the complaint, whenever it is necessary to 



1. To what points should our attention be directed in examining the 
forms of promissory notes and bills of exchange? In order to ascer- 
tain whether a bill of exchange is foreign or inland, what should ap- 
pear upon its face? If the place where made be not on the biU or 
note, how may the place be proved ? 

2. How may conmierdal paper be dated ? If it becomes necessanr to 
prove the true date, how may this be done ? What must be aUeged in 
tho complaint, when it is necessary to prove the true date ? How are tho 
fiicts constituting the cause of action set forth in the complaint, in such 
case ? For what purpose is the date important ? If it is without date, 
how is the time computed ? If the day the note was made cannot bo 
ascartained? 
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prove the true date. The facts constitating the caase ot 
action are in such case stated as follows : 

(Title.) 

(Commencement) 

L That the defendant, at the citj of New York, on the 8th day of 
June, 1865, made his promiasory note in writing, bearing date, bj mis- 
take, on the 8th day of January, 1865, whereas, in tmth, it was intended 
to bear date on the said 8th day of June, and delivered the same to 
plaintiff, of which the following is a copy : 

" $500. New Yobk, January 8, 1865. 

" One month after date, I promise to pay John B. Astor, or order, fiyo 
hundred dollars, value received. 

WiLLIAU BLAKX." 

n. That there is now due to plaintiff thereon, fixnn defendant, the sum 
of five hundred dollars, with interest from the 11th day of July, 1865. 

The date is important, for the purpose of ascertaining 
the time of payment. If it is without date, the time will 
be computed from the day the note was made. K that 
cannot be ascertained, then the time is computed from the 
first day its existence can be established. 

3. The time of payment should be stated in the note or 
bill. If no time of payment is stated, it is payable on 
demand. The time of payment must be a period of time 
which must inevitably happen, in order to bring it within 
the statute. The following has been decided to be not a 
good promissory note within the statute, on the ground of 
uncertainty as to the time of payment: 

$500. New York, June 8, 1865. 

I promise to pay John B. Astor five hundred dollars when he shall be- 
come of age, value received. 

WnULIAH Blaxb. 

The following is a good promissory note within the 

8. What further should be stated in the biU or note ? If no time is 
stated ? What is necessary, as to the time of pavment, to brinf it with- 
in the statute? What form of promissory note has been decided to be 
not within the statute, on the ground of uncertainty as to the time of 
payment? What form has been decided to be within the statute? It 
the promise be to pay a certain sum at the death of the payee, or ot 
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statute, as it will become payable on the 8th day of June, 
1867, whether the payee be living or not : 

$500. New York, Jane 8, 1865. 

I promise to pay John B. Astor, when he beoomes of age, to wit, on 
the 8th daj of Jane, 18G7, five hondred dollars, valae received. 

William Blake. 

A written promise to pay a certain sum of money at 
tlie death of payee, or of some other person, or at a fixed 
time thereafter, is a valid promissory note within , the 
statute, because it must inevitably become due at some 
future time, although the precise time is uncertain. To 
the time stated in the instrument days of grace are usually 
added in computing the time of payment. 

4. There must be an express prcytnise to pay upon the 
face of the promissory note. The phrases, 

" I promise to pay to," 

" I promise to be responsible to," 

" 1 promise to pay, or cause to be paid to," 

" I promise that A. B. shall receive," 
are equally valid in legal effect. The mere acknowledg- 
ment of indebtedness in writing, without an express 
promise to pay the debt, is not sufficient to constitute a 
promissory note within the statute. Such an acknowledg- 
ment is frequently made in an abbreviated form, as follows : 

New Yqbk, June 8, 1865. 
John B. Astor, 

I U $500 

WiluahBlaks. 

An acknowledgment of a debt in this form is called an 
I O U. It is simply evidence of an account stated. It 

8ome other person ? What is added to the time stated in the biU or 
note? 

4. Where must the promise appear ? What form of promise may be 
used 7 If it be only an acknowledgment of indebtedness, without an 
(ix press promise? In what form is such an acknowledgment made? 
AVhat is the acknowled^ent of a debt in this form called? If an 
I O U contain a promise to pay ? Give a form which would be with- 
in thei statute ? Is there any precise language for the order ? If the 
28 
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docs not amount to a promissory note. Bat if an I O 
contains a promise to pay, it will be a promissory not 
within the statute. The following I O U is a vali 
promissory note within the statute : 

New Yobk, Jane 8, 1866. 
John B. Aetor, 

I O U $500, payable July 4th, 1865. 

WiluamBlaxbl 

Tlie order in a bill of exchange may be varied. If tbm.^ 
language be that the drawer requests the drawee to pa^J 
to the payee a certain sum of money, the language of ttme 
bill must import a request as a rights and not as afava^T. 
A bill of exchange must demand a right, and riot mer^^y 
ask a favor. 

5. The person to whom commercial paper is made ps^-J- 
able must be clearly expressed upon the face of the pap^sr, 
or be positively identified by the language used. Paar^l 
evidence is not admissible to show to whom it is payal>T& 
A promissory note payable to the order of John B. Ast.or, 
is payable to John B. Astor or order. When made pay- 
able to bearer, it is payable to the person who is or 
may be the bearer. The following is a good promissoiy 
note: 

Received, New York, June 8, 1865, of John B. Astor, five hundred 
dollars, which I promise to pay in one month. 

WnxiAM Blaki. 

Commercial paper may be signed, leaving a blank for 
the payee's name. It may be filled up by any bona-Jide 
holder, with his own name as payee. 



language bo that the drawer requests the drawee to pay, what must be 
the nature of the request? What must a bill of exchange demand? 

5. Is it necessary that the payee be clearly expressed in the note or 
bill ? Is parol evidence admissible to show to whom it is payable? « 
made payable to the order of John B. Astor ? When made payable to 
bearer ? What is the form of a receipt, which amounts to a promissoiy 
note? If the commercial paper be signed in blank, as to the pajees 
name? 



.«■ 
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6. In commercial paper within the statute, the exact 
lamount to be paid must be stated, and it must not be ae- 
c^ompanied by any language which may make it more or 
less. If the sum expressed in the margin of the bill or note 
differs from the sum expressed in words in the body of 
the instrument, the words are deemed the true sum ; and 
parol evidence cannot be given to show that the sam in- 
tended is the sum mentioned in figures in the margin. 

7. In commercial paper within the statute, it is imma- 
terial whether the words " value received" be inserted or 
not. The law raises the presumption that it is founded 
on a valuable consideration, even when those words are 
omitted. In commercial paper not within the statute, 
the words " value received" must be inserted, to raise the 
presumption of value, and to cast the burden of proof 
upon the defendant, to show tiiat it was given without 
value. 

8. Commercial paper may be made by one or by sev- 
eral persons. When made by more than one, it is pre- 
sumed to be the joint obligation of the makers. Words 
of joinder are not necessary to raise the presumption that 
it is a joint obligation ; but words of severance are neces- 
sary to produce a several responsibility. In an action 
upon joint commercial paper, the action must be brought 
against the makers jointly. If the obligation be joint 
and several, the action must be brought jointly against 
all, or severally against each. The following is a joint 
promissory note of all the partners : 



6. What is the rule witlim the statute as to the amount ? If the sum 
expressed in the margin of the biU or note differs from the sum ex- 
pressed in words in the body of the instrument, which is deemed the true 
sum ? Can parol evidence be introduced to show which was intended t 

7. What is the effect of introducing tlie words " viJue received" into 
commercial paper within the statute ? What presumption does the law 
raise ? If the commercial paper be not within the statute ? 

8. B7 whom may commercial paper be made? When made by more 
than one, what is presumed ? Are words of joinder necessary to raise 
this presumption ? Are words of severance necessary to produce a sev- 
eral responsibiUty 7 How must the action upon joint commercial paper 
be brought ? If the obligation be joint and several 1 Give the two forms 
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$500. New Yobx, Jane 8, 1805. 

One month after date, we promise to pay John B. Astor, or order, five 
hundred dollars, value received. 

William Bulks & Co. 

The following is also a joint promissory note of the 
makers : 

$500. New Yoek, June 8, 1865. 

One month after date, we promise to paj John B. Astor, or order, five 
hundred dollara, value received. 

William Blake. 
John Foster. 

The following is a joint and several promissory note of 
both' makers : 

$500. New Tobk, June 8, 1865. 

One month after date, I promise to pay John B. Astor, or order, 6je 

hundred dollars, value received. 

William Blake. 

JohnFostee. 

The following is also a joint and several promissory 
note: 

$500. New Yobk, June 8, 1865. 

One month after date, we jointly and severally promise to pay John 
B. Astor, or order, five hundred dollars, value received. 

William Blase. 

JohnFostee. 

The following has been frequently decided to be a 
joint promissory note of both makers^ as to the payee anJ 
subsequent holders : 

$500. New Tobk, June 8, 1865. 

One month after date, we promise to pay John B. Astor, or order, five 
hundred dollars, value received. 

William Blake, PrindpsL 
John Fobteb, Surety. 

of joint promissory notes. Give the two forms of joint and sevenl 
promissory notes. Give the form signed by prindiwd and surety. 
As to whom is this a joint promissory note ? As between themselves 
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As between themselves, they hold the position of prin- 
cipal and surety. K it were written, I promise^ and were 
signed in the same manner, it would be the joint and sev- 
eral note of both parties. 

9. In an action against partners, as makers of a prom- 
issory note or as acceptors of a bill of exchange, or as 
indorsers or drawers, a partnership must be alleged in the 
complaint. K there be no allegation that the defendants 
were partners, nor that they acted under their firm-name 
in msJ^ing, accepting, or indorsing the note or bill, proof 
that one of the defendants made the signature of the firm 
is not sufficient to bind the firm. Where the fact of 
partnership is likely to be drawn in question, it is better 
to aver the fact distinctly. When an action is brought 
against partners as makers of a promissory note, the 
name of each general partner must be set forth in the title 
as defendants ; and the fact of partnership is set forth in 
the complaint, in the following form : 

(Title.) 

(Commencoment) 

L That on the 8th day of June, 18C5, the defendants were partners, 
doing businefls under the firm-name of William Blake & Co., and that on 
that day, at the city of New York, they made their promissory note in 
writing, under their said firm-name, and delivered the same to plaintifi; 
of which the foUowing is a copy : 

"$500. New York, June 8, 1805. • 

" One month affcer date, we promise to pay John B. Astor, or order, five 
hundred dollars, value received. 

"William Blake & Co." 



what position do they hold ? If it were written, " I promise," and signed 
in the same manner ? 

9. In an action against partners, what must be alleged ? If there be 
no allegation that defendants acted as partners? When an action is 
brought against partners as makers of a promissory note, what names 
must bo set forth in the title as defendants ? How is the fieust of part- 
nership aUeged in the complaint ? If the action be commenced by part- 
ners as payees, whose names must appear in the title as plaintifik? 
What is the rule under the Code as to a dormant partner If As- to a 
special partner ? When the right of action depends upon the existence 
of a partnership, what is necessary ? What must the plaintiff show ? 
How is the fiict of partnership of the plaintiff alleged in the complaint ? 
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n. That theio is now doe to plaintiff thereon, from defendants, the 
sum of five hundred dollars, with interest from the 11th daj of Jvlj, 
1865. 

(Demand.) 

(Verification.) 

When an action is commenced bj partners on a prom- 
issory note made payable to the order of the firm, the 
'action must be commenced in the name of all the part- 
ners. Under the Code, a dormant partner mast be made 
a co-plaintiff. A special partner, under the statute of 
New York, need not be made a co-plaintiff. When the 
right of action depends upon the existence of a partner- 
ship, a distinct averment of a partnership is necessary. 
The phiintiffs must show themselves to be the persons 
composing the firm. The fact of the partnership of plain- 
tiffs, who sue as payees of a promissory note, is set forth 
in the complaint, as follows : 

(Titie.) 

(Commencement.) 

L That on the 8th day of June, 1865, plaintifb were partners, doing 
business under the firm-name of William Blake & Co., and that on that 
daj, at the city of New York, the defendant made his promiasory note 
in writing, and delivered the same to plaintiflb, under their firm-name 
of William Blake & Co., of which the following is a oopj : 

" $500. New Yobx, Jane 8, 1865. 

" One month after date, I promise to paj William Blake & Co. fire hun- 
dred dollars, value received. 

** John FoerrEB." 

IL That there is now due to plalnti£b thereon, from defendant, the 
sum of five hundred dollars, with interest from the 11th daj of Julj, 
1865. 

(Demand.) 

(Verification.) 

10. When the payees are a firm, and one of the part- 
ners dies, the surviving partner may sue in his own name; 
but the death of the deceased partner, and the plaintiff's 

10. When the payees are partners, and one of the partners dies, how 
is the action brought ? What must be stated in the complaint ? If the 
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Tirvivorship, must be stated in the complaint. If tlie note 
ere made to the surviving partner only, although the 
onsideration proceeded from the partnership, it will not 
e necessaiy to state the death of the deceased partner, 
^nd the survivorship of the plaintiff. When the action 
:S8 commenced by a surviving partner, the facts showing 
"She right of the surviving partner to sue in his own name 
set forth in the following form : 



(Title.) 

(Commencement) 

I. That on the 8th day of June, 18G5, the plidntiff and one John Fos- 
ter were partnen, doing business under the firm-namaof William Blake 
^ Go., and that on that day, at the city of New York, the defendant 
made his promissory note in writing, and delivered the same to them, 
under their firm-name of William Blake & Co., of which the foUowing 
is a copy : 

" $600. New York, Juno 8. 1865. 

" One month after date, I promise to pay William Blake & Co. five hun- 
himdied dollars, value received. 

"JohnU ASTOR." 

n. That on the 25th day of June, 1865, at the dty of New York, the 
s^d John Foster died, leaving this plaintiff the sole surviving partner 
of saidfinn. 

m. That there is now due to plaintiff thereon, from defendant, the 
som of five hundred dollars, with interest from tiie 11th day of July, 
1865. 

(Demand.) 

(Verification. 

When the promissory note is made by a firm, and one 
of the partners dies, the action must be brought against 
the surviving partner on such note, and the death of the 
cleceased partner and the survivorship of the defendant 
xnast be stated in the complaint. These facts are set forth 
in the complaint, in the following form : 

note were mode to the surviving partner only, although the considera- 
'Uon proceeded from the partnership ? When the action is commenced 
"hj a surviving partner, how are the facts showing the right of the sur- 
viving partner to sue in his own name set forth ? When the promissory 
note & made by a firm, and one of the partners dies, against whom must 
the action be brought ? Wliat must be stated in the complaint ? How 



I 



if 
u 



360 PBINCIPAL PAKTS OP COMMEBCIAL PAPEB. 

(Title.) 
(Commencement.) 

I. That on the 8th day of June, 1885, the defendant and one John 
Foster were partners, doing business under the firm-name of William 
Blake & Co., and that on that day, at the ci^ of New York, they made 
their promissory note in writing, under their firm-name of William 
Blake & Co., and delivered the same to plaintiff, of which tho following 
is a copy : 

$500. New Yoke, June 8, 1865. 

One month after date, we promise to pay John B. Astor, or order, &ve 
hundred dollars, value received. 

" William Blake & Co." 

II. That on the 25th day of June, 1865, at the city of New York, the 
said John Foster died, leaving defendant the sole surviving partner of 
said firm. 

III. That there is now due to plaintiff thereon, firom defendant, the 
sum of five hundred dollars, with interest from the 11th day of July, 
1865. 

(Demand.) 
(Verification.) 

When the plaintiff or defendant is a corporation, it is 
the practice to allege that fact in the complaint. That 
fact is generally alleged in the complaint, in the following 
form : 

(Title.) 
(Commencement.) 

I. That the defendants are a corporation created by and under the 
laws of tho State of Now York, organized pursuant to an act of the 
Legislature, entitled, "An act to authorize the business of banking," 
passed April 18th, 1838, and the acts amending the same. 

II. That tho defendant, at the city of New York, on the 8th day of 
June, 1865, being such corporation, by their agents duly authorized 
thereto, made their certain promissory note in writing, and delivered 
the same to plaintiff, of which the following is a copy : 

" $500. New York, June 8, 1865. 

" One month after date, the American Exchange Bank will pay to John 

Foster, or order, five hundred dollars, value received. 

" JoHK B. AsTOR, Pres. 
" William Blake, Cash." 



are these facts set forth in the complaint ? When the plaintiff or de- 
fendant are a corporation, what is it the practice to allege ? How is tliat 
fact generally alleged in the complaint ? 
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nL That there is now doe to plaintifr thereon, from defendant, the 
Bum of five hundred dollars, with interest from the 11th day of July, 
1866. 

(Demand.) 

(Verification.) 

11. If a promissorj note is to be paid at a particular 
place, that place mnst be stated in the bodj of the note. 
Parol evidence is not admissible to show the place of pay- 
ment. The place of payment of a bill of exchange is 
understood to be the place where the drawee resides, or 
where on the face of the bill it is addressed to him, un- 
less some other place be stated on the face of the bill. 
Ajs a general rule, unless required by statute, the place of 
payment need not be expressly stated. If the address 
specify no place of payment, the bill is payable where the 
drawee accepts it, or payable at any place where the ac- 
ceptor may be found when it becomes due. There is 
generally in bills of exchange a statement of advice, as — 
** Put the same to my account," " Put the same to the ac- 
count of A. B.," " Put the same to account as per advice. '^ 
Sat none of these forms are essential to a bill of exchange, 
but a mere matter of mercantile convenience. If the bill 
\)e drawn " as per advice," the drawee is not bound to 
accept or pay without advice. The general usage in 
America is for the drawer to deliver a set of three parts 
of the bill to the payee, or holder, any one part of whicli 
6et being paid, the others are void. Bills of exchange 
»nd promissory notes under seal are not entitled to the 
;peculiar privileges of commercial paper. 

12. When the signature is attested, it must be proved 

11. If a promissory noto is to bo paid at a particular place ? What 
evidence is not admissible to show the place of payment? What is nn- 
^eretood tx> be the place of payment of a biU of exchange ? Is it neces- 
sary to state the place of payment ? If the address specify no place of 
'payment ? WTiat statement of advice is generally inserted in bills of 
exchange ? Are any of these forms essential ? If the bill be drawn " as 
■per advice," is the drawee bound to accept or pay it without advice t 
\Vhat is the general usage in America ? Are bills of exchange and prora- 
lasory notes under seal entitled to the privileges of commercial paper 
within the statute ? 

16 
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by the subscribing witness, and not otherwise, nnless 
the subscribing witness be absent from the State, or 
cannot be produced at the trial. The production of the 
witness on the stand is the best evidence. If die sub- 
scribing witness cannot be produced, a foundation must 
first be laid by showing afah\ Jxyna-jide^ and unavailing 
effort to procure the attendance of the witness- This 
foundation being laid, proof of the handwriting of the 
subscribing witness may then be introduced. If the 
handwriting of the witness cannot be proved, a fonnda- . 
tion must first be laid by proving a fair, hona-fide^ and un- 
availing cflbrt to prove the handwriting of tlie witness. 
This foundation being laid, the handwriting of the maker 
may then be proved. 

The production of the subscribing witness is the hesi 
evidence. 

The proof of the handwriting of the subscribing wit- 
ness is secondary evidence. 

The proof of the handwriting of the maker is a third 
class of evidence. 

The admission of the maker may be introduced to 
prove his signature, whenever it is permitted to resort to 
the proof of his handwriting. In some of the States, the 
time of limitation is extended by the attestation of the 
signature to the note by a witness. 

13. When the signature is Attested, how miist it be proved? What is the 
best evidence ? If the subscribing witness cannot be produced, what foun- 
dation must be laid before other evidence can be introduced ? This foun- 
dation being laid, what proof may then be introduced ? If the handwri- 
ting of the witness cannot be proved, what foundation must be laid before 
other evidence can be introduced ? This foundation being laid, what 
proof may then be introduced ? What is the best evidence ? What is 
the secondary evidence in this case ? What is the third class of evi- 
dence in this case ? When may the admission of the maker be intro- 
duced ? What is the effect produced upon limitation by attestation in 
some of the States ? 



DTDOBSEMENT OF COMKEBCIAL PAPSB. 



363 



CHAPTER XCV. 

INDORSEMENT OF COMMEBCIAL PAPEB. 

1. Thk word indarsemejit signifies, written upon the 
hack. The indorsement, however, may be made upon anj 
part of the instrnment. It may be made even upon a 
paper attached to the instrument. The indorsement may 
be — 1. In blank, or in full ; 2. In general, or restrictive ; 
3. Qualified, or conditional. The following is the form of 
an indorsement in blank : 



JOHH B. ASTOB. 



It is simply the name of the indorser, written upon the 
back of the instrument. When the indorscr makes the 
instrument payable, by indorsement, to a particular per- 
son, such indorsement is an indorsement in full. The fol- 
lowing is the form of an indorsement in full : 

1. WhAt does the word indortement mgnlfV? Where may the in- 
donement be made? Can it be made on another paper attached? In 
what different ways may it be made ? What are indorsements in blank ? 
What is an indorsement in fall? If the indorsement be in fall, what 
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Pay to Jolm Fos- 
ter the within. 
John B. Astor. 



When the indorsement is in fall, the indorsee mnst in- 
dorse the same on transferring it to a subsequent holder. 
When the indorsement is in blank, the instrument msj 
bo transferred by mere delivery. The previous forms are 
general indorsements. The following is the form of a re- 
strictive indorsement : 



Pay the within to 
John Foster only. 
John B. Astob. 



An indorsement is restrictive when it expressly restricts 



mnst the indorsee do on transferring it ? When tlie indorsement is in 
bhink, how may it he transferred ? What kind of indorsements are the 
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the payment of the instrument to a particular perspn 
only, or for a particular purpose, or is made in favor of a 
person who cannot make a transfer to another. The in- 
dorser, whether the indorsement be in blank or in full, 
may qualify his indorsement, so as to avoid the usual ob- 
ligations of an indorser. The following is a blank quali- 
fied indorsement : 



Without recoaise 
tome. 

John B. Astob. 



A conditional indorsement is one which involves some 
condition, upon the occurrence of which the validity of 
the indorsement is ultimately to depend. "Pay to John 
Foster, or his order, when he becomes of age," is a condi- 
tional indorsement. " Pay to John Foster, at maturity, 
unless, before payment, I give you notice to the con- 
trary," is a conditional indorsement. 

2. The primary debtor on a promissory note is the 
maker. The primary debtor on a bill of exchange is the 
acceptor. If the note or bill be within the statute, the 
maker and acceptor agree absolutely and unconditionally 



forms given? When is an indorsement restrictive? How maj the in- 
dorser qualify his indorsement? What is the form of a qoidified in- 
dorsement ? What is the form of a restrictive indorsement ? What is 
the form of an indorsement in fall ? What is the form of an indorse- 
meht in blank? What is a conditional indorsement? What language 
would form a conditional indorsement? 
2. Who is the primary debtor in a promissory note ? Who is the pri- 
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to pay the note or bill at matnritj. They are entitled to 
the delivery of such note or bill to them as the vooeherB 
of the payment, and as security against any further de- 
mand thereon. If the maker or acceptor pay the note or 
bill before maturity, and the note or bill is not surren- 
dered, they will be liable to pay the same the second time 
to any subsequent hona-fde holder for value without no- 
tice, if the bill or note were negotiable. K the note or 
bill were payable to bearer or indorsed in blank, the 
maker or acceptor would be discharged by paying to any 
person in possession with an apparent lawful ownership 
accompanied with the surrender of the note or bill. If 
the note or bill is payable to order and is indorsed, the 
maker or acceptor is bound to ascertain the genuineness 
of the indorsement. If the indorsement be in fall, the 
maker or acceptor is bound to ascertain that the person 
producing it is the identical indorsee. If the maker or 
acceptor pay it to any other than the true owner, he is not 
discharged by such payment. 

3. It was formerly held that an action at law could not 
be sustained on a promissory note or bill of exchange after 
the same was lost, if made payable to bearer, or made 
payable to order and indorsed. This did not apply to 
negotiable paper which was actually destroyed, and its 
destruction accounted for, so that there were no possibil- 
ity of the maker or acceptor's being called upon to pay 
the same a second time by a honorjldc holder. 

4. By the Revised Statutes of the State of New York, 

mary debtor in a bill of exchange ? If the note or bUl be within the 
statute, what do the maker and acceptor agree to do ? To what are they 
entitled on such payment ? If the maker or acceptor pay the note or 
bill before maturity, and the note or bill is not surrendered ? If the note 
or biU were payable to bearer or indorsed in blank ? If the note or bill 
is payable to order and indorsed, what is the maker or acceptor bound to 
ascertain ? If the indorsement be in full ? If the maker or acceptor pay 
it to any other than the true owner? 

Ji. What was formerly held in reference to lost notes and biUs if made 
payable to bearer, or made payable to order and indorsed ? Did this ap- 
i)ly to negotiable paper actually destroyed ? 

4. When a party to an action has been examined to prove the loss of 
on instrument in order to admit other proof of its contents, for what pur- 
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it is provided, that " whenever a party to any action shall 
Lave been permitted to prove by his own oath the loss 
of any instrument in order to admit other proof of the 
contents thereof, the adverse pai*ty may also be examined 
by the court on oath to disprove such loss and to account 
for such instrument. In any suit founded upon any nego- 
tiable promissory note or bill of exchange, or in which 
such note, if produced, might be allowed as a set-off in the 
defence of any suit, if it appear on the trial that such note 
or bill was lost while it belonged to the party claiming 
the amount due thereon, parol or other evidence of the 
contents thereof may be given on such trial, and, notwith- 
standing such note or bill was negotiable, such party shall 
be entitled to recover the amount due thereon, as if such 
note or bill had been produced. But to entitle a party to 
such recovery, he shall execute a bond to the adverse 
party in a penalty at least double the amount of such note 
or bill, with two sureties to be approved by the court in 
which the trial shall be had, conditioned to indemnify the 
adverse party, his heirs and personal representatives, 
against all claim by any other person on account of such 
note or bill, and against all costs and expenses by reason 
of such claim." 

5. This bond of indemnity is only required where the 
lost paper is negotiable. If tho plaintiff has destroyed 
the note sued upon without explanation, he cannot recover 
as upon a lost note. A note which is clearly proved to 
have been destroyed, is not a lost note within the statute 
providing for indemnity ; but an action can be maintained 

poBe may the adverse partj be examined bj the court ? If in a suit 
founded on a negotiable promissory note or bill of exchange it appears 
on the trial that sndi note or bill was lost, while it belonged to the party 
claiming tho amount duo thereon, for what purpose may parol or other 
eyidenco be introduced ? What shall such party recover ? To entitle 
the party to such recovery, what must he execute ? To whom ? In 
what penalty ? With how many sureties ? By whom to be approved ? 
What is the condition of the bond ? 

5. Where only is this bond required ? If the plaintifiF has destroyed ' 
the note ? If tiie note is clearly proved to have been destroyed by some 
other than the plaintiff? Without what is neither the maker, acceptor, 
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upon it without indemnity. Neither the maker, aeceptori 
nor indorser is bound to make payment, without receiving 
the bill or note, if negotiable, as his voucher of payment, 
or without receiving a bond of indemnity against any 
future liability, if the bill or note be lost. The bond of 
indemnity should be tendered to the maker at the time of 
the demand ; and a bond of indemnity should be tendered 
to the indorser at the time of service of notice that the 
note has been dishonored. Payment cannot be required 
of the indorser till proper steps have been taken to secure 
his immediate recourse against the principal. 

6. When an action is commenced by the holder against 
the maker and payee, as indorser on a promissory note 
which has been lost, the following is the form of the com- 
plaint : 

(TiUe.) 

(Commencoment.) . 

L That at the city of New York, on the 8th day of June, 1865, the 
defendant, John Foster, made his promissory note in writing, and deliv- 
ered the same to defendant, John B. Astor, of which the foUowing is a 
copy: 

I " $500. New York, June 8, 1865. 

"^ " One month after date, I promise to pay John B. Astor, or ordeTi 
W five hundred dollars, value received. 
B " John Fosteb." 

o 
»-» 

U. That the defendant, John B. Astor, indorsed the same for Talae, 
and delivered the same so indorsed ; and thereafter, and before its matu- 
rity, it lawfully came to the x>08ses8ion of plaintiff for value. 

III. That before the maturity of sidd note the same was lost, so that it 
could not be presented to the maker for payment at maturity ; but a 
copy thereof was duly presented to the maker for payment, accompanied 
by a bond of indemnity, as required by statute in case of lost notes or 
bills ; but the same was not paid, nor any part thereof. 

or indorser bound to make payment ? What should be tendered to the 
maker on demand of payment of a lost note ? What should be tendered to 
the indorser on giving him notice of the dishonor ? What must be done 
before payment can be demanded of the indorser ? 

6. What is the form of complaint on a lost note against maker and 
indorser? 
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IV. That due notice of the dishonor was served upon the defendant, 
John B. Astor, accompanied by the bond of indemnity required by 
statute. 

V. That plaintiff is now the lawful owner and holder of said note, 
and that there is due to him thereon, from the said defendant, the sum 
of five hundred dollars, with interest from the 11th day of July, 1865. 

(Demand.) 
(Verification.) 

7. The indorser of commercial paper guaranties that he 
has a good title, and that all the antecedent signatures are 
genuine. The indorser guaranties that the maker will 
pay the same at maturity, on due presentment : that if, 
when duly presented, it is not paid by the maker, he, 
the indorser, will, upon due notice given him of the dis- 
honor, pay the same to the indorsee or holder. The obli- 
gation of the indorser to the indorsee and subsequent 
holder is conditional. The holder undertakes to present 
the note to the maker at maturity, and demand immediate 
payment ; and if the same is not paid, he undertakes to 
give notice of the dishonor, without delay, to all perisons 
whose names are upon the note or bill, between himself 
and the maker, whom he wishes to bind absolutely to the 
payment thereof, and who would have an action against 
the primary debtor on paying the same. If the holder 
neglects to make the demand at maturity, and to give 
immediate notice to the indorsers, the indorsers will bo 
discharged, unless there is some reasonable excuse for de- 
laying to make the demand and give the notice. 

8. The drawer of a bill of exchange guaranties that the 
drawee will accept the bill in writing, on presentment, 
and that he will pay thQ same at maturity, on present- 
ment: that if the drawee does not accept and pay the 

7. What does the indorser g^uaranty in reference to his title ? In ref- 
erence to antecedent signatures? What does he guaranty as to the 
maker ? If the maker does not pay the same on presentment at maturity ? 
Is the obligation of the indorser conditional or absolute ? What docs the 
holder undertake to do ? To whom must he give notice of dishonor V 
If he neglects to make the demand at maturity, and to give immediate 
notice to the indorsers, what is the effect ? 

8. What does the drawer of a biU of exchange guaranty that the 

24 16» 
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bill, he, upon notice of dishonor, will pay the same, 
together with such damages as the law allows as an in- 
demnity. A bill is said to be honored, when it is ac- 
cepted. When it becomes payable, it has arrived at 
maturity. When acceptance or payment is refused, it is 
dishonored. 

9. An indorsement is presumed to have been made be- 
fore the maturity of the note or bill. The indorsement is 
also presumed to have been made for a valuable consid- 
eration. The allegation of indorsement and delivery by 
the payee is necessary, when the note is made payable U> 
his order. Tlie plaintiff must show that he became the 
owner of the note before the action was commenced. The 
production of the note on the trial, indorsed to him or in- 
dorsed in blank, raises the presumption that he became 
the owner thereof for value, and before maturity. Eri- 
dence on the part of the defendant that the note was lost 
or stolen rebuts the presumption that it was received by 
the plaintiff before maturity, and for value. The plaintiff 
must then produce direct evidence that he took the note 
in good faith before maturity, and for value. If the 
holder is not one of the original parties, it is necessary 
to aver distinctly that he is now the owner and holder 
thereof. 

drawee wiU do? If the drawee does not accept and pay the WJlj 
When is a bill said to be honored? When does it become ptyaWe^ 
When is it dishonored ? . 

9. When is an indorsement presumed to have been made ? "Wliat » 
the presumption as to consideration ? When is the allegation of i^ 
dorsement and delivery by the payee necessary ? At what time m^ 
the plaintiff show that he became the owner and holder of the note. 
What raises the presumption that he became the owner thereof loj 
value, and before maturity ? Wliat is the efibct of evidence on the ptf* 
of the defendant that the note was lost or stolen ? What evident 
must the plaintiff then produce ? If the holder is not one of the origis^ 
parties, wnat is necessary to aver ? 
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CHAPTER XCVI. 

ACTIONS AGAINST INDOBSERS. 

1. When an action is commenced against the maker 
and indorsers, the facts which constitute the cause of ac- 
tion are set forth as follows : 

(Title.) 

(Commenoement) 

L That the dofendanty WiUlam Blake, at the city of New York, on 
the 8th day of Jane, 1865, made his promiaaory note, in writing, and 
delivered the same to defendant, John B. Astor, of which the foUowing 
is a copy : 

ii ^ 1500. New Yobk, June 8, 1865. 

" One month after date, I promise to pay John R Astor, or 
peS^ order, five hundred dollars, value received. 

B8 "William Blake.' 



«i 

I 



■9.*^ 



n. That the defendant, John B. Astor, indorsed the same for value, 
and delivered the same so indorsed, 

ni. That thereafter the defendant, John Foster, indorsed the same for 
TfJne, and delivered the same so indorsed ; and thereafter, and before 
maturity, it lawfuUy came to the possession of plaintiff for value. 

IV. Plaintiff further states, upon information and belief that at ma- 
turity said note was duly presented for payment, but was not paid, of 
which the defendants, John R Astor and John Foster, had due notice. ^ 

y. That plaintiff is now the lawful owner and holder of said note, and 
that there is due to him thereon, from the defendants, the sum of five 
hundred dollars, and interest fifom the 11th day of July, 1865. 

(Demand.) 

(VerificaHon.) 

« 

2. When an action is brought by the holder of a bill 
of exchange against the drawer, acceptor, and indorser, 

1. When the ac^on is commenced against the maker and indorsers, 
how are the fitcts which constitute the cause of action set forth ? 

2. When an action \b commenced against the drawee, acceptor, and in- 
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the facts constitnting the cause of action are stated in the 
complaint as follows : 

(Title.) 

(Commencement.) 

I. That at the city of New York, on the 8ih day of June, letiS, de- 
fendant, William Blake, made his certain Ull of exchange, in writing, 
and delivered the same to defendant, John B. Astor, of which the fid- 
lowing is a copy : 




«4 



$500. New York, June 8, 1865. 

One month after date, pay to the order of John B. Astor ^ve 
hundred dollars, value received, and put the same to my ac- 
count. 

" WpjiiAM Blase. 

" To JOHK FOSTEB, 

New York dty/ 



t> 



IL That the defendant, John Foster, then and there aostpted the said 
bill according to the terms thereof, and delivered the same to John E 
Astor. 

III. That thereafter the defendant, John B. Astor, indorBe^J^ sune 
for value, and delivered the same so indorsed ; and thereafter, afe beto 
maturity thereof, it lawfidly came to the possession of the plaintiff for 
value. 

rv. Plolntifr further states, on information and belief, that at mattfit^ 
said bill of exchange was duly presented for payment, but was not paid, 
of which the defendants, William Qlake and John B. Astor, had dae 
notice. 

V. That plaintiff is now the lawful owner and holder of said bill of 
exchange, and that there is duo to him thereon from the defendants the 
sum of five hundred dollars, with interest from the 11th day of July, 
1865. 

(Demand.) 

(V^erification.) 

• 

3. If the note or bill is made payable at a particular 
place, it must be presented there for payment, in order to 
bind the indorsers. It is not necessary, however, to allege 
in the complaint that the note or bill was there presented 
for payment. It will be sufficient to allege that it was 

dorser of a biU of exchange, how are the (axsta which constitute the cause 
of action set forth in the complaint ? 

3. If a note or bill is made payable at a particular place, where most 
it bo presented for payment ? Is it necessary to allege in the compUint 
that it was presented at that place ? What allegation will be su£Bcient t 
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duly presented for payment. Formerly, evidence of facts 
excusing non-presentment and want of notice was ad- 
missible nnder an allegation of dne demand and notice. 
Under the Code, the plaintiff must plead the facts con- 
stitnting his excuse, if he wishes to prove such excuse on 
the triaL Under an allegation of performance, evidence 
of facts excusing non-performance is not admissible. An 
allegation ill a complaint against an indorser, that the note 
was duly presented to the maker and payment demanded, 
is proper when it was presented at tlie last place of resi- 
dence and business from which the maker had recently 
removed, and after diligent inquiry could not be found, 
so that it could be presented to him personally. 

4. When non-presentment is excused, because the maker 
of the note or acceptor of the bill could not be found, tlie 
facts constituting the cause of action arc set forth in the 

complaint in the following form : 

• ■ 

(Commencement) 

L That the defendant, WiUlam Blake, at the dtj of New York, on the 
8th day of Jane, 1865, made his promissorj note in writing, and deliv- 
ered the same to John B. Astor, of which the following is a copy : 

I g " $500. New York, June 8, 1865. 

"^ 8 " ^® month after date, I promise to pay John B. Astor, or order, 

^ jg five hundred dollars, value received. 

I § " William Blake.'* 

n. That the defendant, John B. Astor, indorsed the same for value, and 
deUvered the same so indorsed. 

in. That the defendant, John Foster, indorsed the same for value, and 
deUvered the same so indorsed ; and thereafter, and before its maturity, 
h lavFfullj came into the hands of plaintiff for value. 

IV. PlaintifiT further states, on information and beUef, that at the ma- 

What was the former rule as to the admissibility of the evidence of facts 
excusing non-presentment and want of notice ? What is the rule under 
the Code 1 What is not admissible under an allegation of performance ? 
If presentment were made at his last place of bu^ess or residence firom 
wmch the maker had recently rcmov^ ? 

4. When non-presentment is excused, because the maker of the note 
could not be found, how arc the facts constituting the cause of action 
stated in the complaint ? 
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turitj of said note due search and inqniiy was made for sud William 
Blake at the city of New York, in order that the same might be dnlj pre- 
sented to him for payment, but he could not be found, and the same was 
not paid ; of all of which the defendaifts, John B. Astor and John Foster, 
had due notice. 

v. That plaintiff is now the lawfid owner and holder of said note, and 
that there is due to him thereon, from the defendants, the SEom of fiTe 
hundred dollars, with interest from the 11th day of July, 1865. 

(Demand.) 

(Verification.) 

5. The law deems it a sufficient excuse for delaying to 
make presentment and demand, if it be morally or phys- 
ically impossible to'make demand on that day. The pre- 
sentment and demand must, however, be made at the 
earliest opportunity. The following have been decided to 
be legal excuses for such delay : 1. The sudden illness or 
death of the holder or his agent ; 2.' The absconding ol 
the maker or acceptor, and his place of residence beinj 
deserted, unknown, or unfound after diligent search ; 3 ^. 
The general prevalence of a malignant disease, whicl 
stops all business in the place of payment ; 4. The impos 
sibility of reaching the place where the maker resides, o 
account of storms, freshets, or overwhelming accident* ; 
5. The occurrence of war, or the interdiction of commer- 
cial intercours.e with the country where the maker or ac- 
ceptor resides ; 6. The day of maturity occurring on a 
public holiday, or religious festival celebrated in accord- 
ance with the known usages of the country. 

6. Payment must be demanded at the time the note 
or bill becomes due and payable, and not before or 
after. Unless payment be so demanded, or tbe demand 
be excused, the right of the holder against the indorsers 
is lost. The holder is not at liberty to extend the time of 
payment a single day ; if he does, he discharges the in- 

5. When cLoes the law doem it a sufficient excuse for delaying to make 
presentment and demand ? How soon, in such case, must presentment 
and demand be made ? What have been decided to be legal excuses for 
such delay ? 

6. When must presentment and demand be made ? If payment b 
not then demanded, or the delay excused, what wiU be the efifect ? Can 
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dorsers. The indorser 'or drawer agrees to pay the note 
or bill on demand, upon the condition that it be dulj 
presented to the maker or drawee upon maturity, at the 
place designated, and payment thereof demanded, and if 
refused, due notice of the dishonor be given to such in- 
dorser or drawer. The death or insolvency of the maker 
or acceptor will be no excuse for the omission to demand 
payment at the time the note or bill becomes due. Tlie 
indorser may waive presentment, demand, and notice. 
Waiver of proof necessary to establish a particular fact, is 
equivalent to an agreement to admit that fact on the 
trial. A waiver may be made in writing, at the time of 
the indorsement. Evidence of such a waiver is admissible 
under the allegation of due demand and notice. This 
waiver is generally made in the following form : 



Preeentment, de- 
mand, and notice 
waived. 

John B. Astob. 



7. Although a promise which is presumptive evidence 
of waiver need not be pleaded specially, yet a promise 

the holder extend the time of payment? If he does, what is the effbct ? 
Whftt does the indorser or drawer agree to do? If the maker or ac- 
ceptor have died, or have become insolvent? What maj the indorser 
waive? To what is waiver of proof necessary to establish a fact 
equivalent ? When may a waiver be made in writing^ Under what 
allegation is evidence of such a waiver admissible ? What is the form 
of such waiver ?• 
7. If the promise be reUed on to estabUah the waiver of an acknow- 
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which is relied on to establish a' waiver of an acknow- 
ledged omission, after the omission to give notice has 
occurred, must be pleaded specially. The waiver before 
the time to give notice is equivalent to due notice. The 
waiver of an omission which has actually occurred is not 
equivalent to due notice, and must be pleaded specially. 
When the indorscr has waived an actual omission of the 
holder to give notice, the facts constituting the cause of 
action are set forth in the complaint as follows : 

(Title.) 
(Commencement.) 

I. That at the dty of New York, on the 8th day of Jane, 1865, the de- 
fendant, William Blake, made his promissoxy note, in writing, and 
delivered the same to defendant, John B. Astor, of which the foUowingia 
a copy : 

^ I g " $500. New York, June 8, 18C5. 

2 '^ I " One month after date, I promise to pay John B. Astbr, or order, 

^ ri tH five hundred dollars, value received. 

*" 8 I " William Blake." 

O 9 

II. That defendant, John B. Astor, indorsed the same for value, and 
delivered the same so indorsed. 

III. That thereafter the defendant, Jolm Foster, indorsed the same for 
value, and delivered the same so indorsed ; and thereafter, and before its 
maturity, it lawfully came to the possession of plaintiff for value. 

IV. That at maturity said note was duly presented for payment, but 
was not paid. 

V. . That the defendants, John B. Astor and John Foster, thereafter 
severally waived the laches of plaintiff in not giving them due notice 
thereof, and severally promised to pay said note. 

VI. That plaintiff is now the lawful owner and holder of said note, 
and that there is due to him thereon, from the defendants, the sum of 
five hundred dollars, with interest thereon from the 11th day of July, 
1805. 

(Demand.) 

(Verification.) 

In order to make a waiver obligatory upon the party 



ledged omission? What waiver is equivalent to due notice? What 
waiver is not equivalent to due notice? Which must be pleaded 
Bpccially ? When the indorser has waived an actual omission of tlw 
holder to give notice, how are the facts constituting the cause o 
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making it, the waiver must be made with a full know- 
ledge that there has been a want of due notice of the dis- 
honor. Tlie waiver presupposes that notice has not been 
given, and that the holder has no excuse for the omission. 
A part payment of a note or bill, not explained, will bo 
held to be a sufficient waiver of due notice. Vague and 
uncertain language will not be deemed sufficient. 

8. An excuse for omission of due notice is, in its na- 
ture, a justification for such omission, without any con- 
sent on. the part of the indorsers. The following have 
been decided to be sufficient excuses for the omission of 
due and regular notice of dishonor : 1. When the notice 
is prevented by inevitable accident or overwhelming 
calamity; 2. When prevented by the prevalence of a 
malignant disease, which interrupts the operations of 
trade and business ; 3. Occurrence of war, blockade, in- 
vasion, or occupation of the place, where the notice is to 
be served, by an enemy ; 4. Public prohibition of com- 
merce between the countries ; 5. The absconding of the 
party entitled to notice, or having no fixed place of resi- 
dence, or being unknown or unfound, after reasonable 
inquiry ; 6. That the note or bill was given for the accom- 
modation of the indorser only, and that he must ulti- 
mately pay the same ; 7. That there was an agreement on 
the part of the indorser to pay the note or bill at maturity, 
at all events ; 8. That the indorser has received security 
from the maker, in part or in full, for his liability there 
on; — if the security be in full, the indorser is bound 
without notice ; if in part only, he is bound to the extent 
of his security ; 9. Receiving money from the maker to 
take up the note ; 10. The agreement of the indorser to 

action alleged in the complaint ? In order to make the waiver obliga- 
tffTj on the person making it, with what knowledge must it be made 1 
What does the waiver of an omiBsion presuppose ¥ What effect does 
the part payment of a note or biU have ¥ If the waiver be made in 
va^e and uncertain language ? 

D. What is the nature of an excuse for omission of due notice? 
What have been decided to be sufficient excuses for the omission of 
due and regular notice of dishonor? 
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dispense with notice ; 11. Direction from the indorser to 
the maker not to pay the note. 

9. When a note is made payable to payee, or order, 
it can only be made negotiable by the order of the payee. 
If the payee be a partnership, and the partnership is dis- 
solved dm-ing the lifetime of the partners, neither partner 
can afterwards indorse in the name of the firm. There 
must be a joint indorsement of all the partners in case of 
dissolution : the implied authority of one partner to act 
for all is gone. In case of the death of one partner, the 
survivor may indorse. A note may be transferred by the 
assignment of the payee ; but that will not render it ne- 
gotiable, as between the maker and payee. It will b© 
subject to all the set-offs and equitable defences between 
the original parties, into whose hands soever it may pass. 
If the note is made payable to payee, or bearer, the payee 
may transfer his right therein by mere delivery. Every 
holder, however, in passing a note, either with or without 
his indorsement, assumes certain obligations and respon- 
sibilities. He warrants, by implication — 1. That he is the 
lawful holder; 2. That he has a valid title; 3. That he 
has a right to transfer it by delivery ; 4. That it is genu- 
ine, and not forged ; 5. That he has no knowledge of any 
fact which would render the instrument worthless. Any 
concealment of these facts would be a manifest fraud. 

9. When a note is made payable to pajee, or order, how only can it 
be made negotiable? If the payee be a partnership, and the partnership 
be difisolvcd during the life of the partners ? How must it be indorsed 1 
What ceases with the dissolution ? In case of the death of one partner ? 
If a note payable to payee, or order, be asedgned by the payee, what is 
the effect ? To what will it be subject ? If the note is made payable to 
payee, or bearer, how is it transferred ? What obligations does eyeiy 
nolder assume in transferring a note ? Wliat is a concealment of any of 
those facts? 
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CHAPTER XCVn. 

THE TIME TO DEMAND PAYMENT. 

1. As to the time when a note payable on demand 
shall be presented for payment, and notice of dishonor 
given to the indorser, in order to bind him, great uncer- 
tainty had existed until the question came up in the New 
York Court of Appeals, in 1861, in the case of Merritt 
against Todd, reported in the New York Reports, vol. xxiii., 
p. 28. The opinion of the court in this case was delivered 
by Chief- Justice Comstock, in which opinion his associate 
justices, Selden, Denio, Davis, Mason, and James con- 
curred. It seems that one rule had formerly been applied 
to this class of cases — viz., that " payment of such notes 
should be demanded within a reasonable time." The 
court, in this case, endeavored to discover an intelligible 
principle by which this class of cases could be decided. 

2. They discovered two principles, directly antagonistic 
to each other, one of which would furnish a clear and 
precise rule for the determination of this question. Chief- 
Justice Comstock, in his opinion, says : " We have these 
two principles, directly antagonistic to each other, by one 
or the other of which questions like the one before us 
ought to be determined. We say this, because there is no 
intermediate ground to stand upon. A note payable on 
demand is either a continuing security^ upon which a de- 



1. As to the time when a note payable on demand shall be presented 
for nayment, and notice of dishonor given to the indorser, in order to 
bind him, what formerly existed ? When did this question come up in 
the New York Court of Appeals? By whom was the opinion of the 
court given ? What associate justices concurred in his opinion ? What 
had been the rule as to the time of nuJdng demand Y • What did the 
court discover in this case ? 

2. Are these two principles in harmony with each other ? Is there 
any middle ground to stand upon ? If the note payable on demand be a 
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mand may be made, in season, at any time (within the 
Statute of Limitations) ; or it is not a continuing aecuHty^ 
and then a demand must be made immediately — that is 
to say, on the next day after the holder receives the note, 
or within such additional time only as the circumstances 
of distance, etc,, may require. If we depart from these 
rules, and attempt to find one lying somewhere between 
them, we are lost in uncertainty, and the community wUl 
neyer know how to transact business of this natnre in 
safety. Between these rules, we are to select the one 
which will best harmonize with the language of the con- 
tract and the intention of the parties. A promissory note 
payable on demand, with interest, and indorsed, is re- 
garded as a continuing security. In this case, demand 
may be made at any time (withih the Statute of Limita- 
tions), and the holder is not chargeable with neglect. If 
the note be payable without interest, it will be a fair ex- 
position of the contract to hold that no time of credit is 
contemplated by the indorser, and the demand must be 
made as soon as the next day after the holder receives 
the same." 

3. If a note or bill be drawn on the 1st day of January, 
payable in ten days, without grace, it is due on the 11th 
day of January. The day of the date is excluded from 
the computation. A month, in all cases of commercial 
paper, and in all commercial contracts, is deemed a cal- 
endar month. If a note or bill be drawn on the 31st of 
January, payable in one month, without grace, it will be 
due on the last day of February. The general rule is, 



oontixmlng security, when may the demand be made ? If it is not a oon- 
tiniiinfif security, how soon must the demand be made ? If we depart 
from these rules, and attempt to find one lying between them, what is 
the effect? Between these two rules, which are we to select? If a 

Sromlssory note be made payable on demand, with interest, and is in- 
orsed, how is it to be regarded ? When may demand be made in this 
case ? If such note be made without interest ? How soon must payment 
be demanded ? 

8. If a note be drawn on the 1st day of January, payable in ten days, 
when does it become due ? What is excluded from the computation t 
What is a month in aU conmiercial contracts? If a note or bill bo 



THE TIME TO DEMAND PAYMEITT. 381 

that ^^ if the date be the last day of the month, the note 
becomes due on the same day of the month, if there be 
any sach day. If there be no such day, then on the 
latest day in the month." Days of grace are generally 
added by the custom of merchants, and they must be in- 
cluded to ascertain the actual time when the note or bill 
becomes due. 

4. The number of days of grace is governed by the law 
of the place where the note or bill is made payable. 
Three days of grace are allowed in most of the States. 
Days of grace are all to be counted consecutively after 
the day when the note would otherwise become due, 
without any allowance for Sundays or holidays between 
the first and last days of grace. If the last day of grace 
be Sunday, the note becomes due on Saturday. The 
same rule applies as to other holidays. Tke latest him- 
nes8 day occurring within the days of grace is the day on 
which the note is due and payable, and the days of grace 
then expire. 

5. Days of grace are allowed on bills and notes payable 
at sight in most of the States, and also on bills and notes 
payable by instalments ; and days of grace are allowed on 
each instalment. Notes and bills payble on demand, 
however, are payable without days of grace. If no time 
of payment is expressed on the face of the note, it is pay- 
able on demand without days of grace. In the year 1857, 
a law was passed in the State of New York in relation to 
commercial paper, by which it was provided that all bills 
of exchange drawn payable at sight, at any place in that 

drawn on the 81 st of January, payable in one month, when is it dae ? 
What is the general rule, if the date be the last day of the month ? If 
there is no such day ? What are added by. the custom of merchants ? 

4. How is the number of days of grace governed ? How many days 
are generally allowed ? How are they to be counted ? If the la^t day 
of gprace be Sunday ? If it be some other holiday ? What is the day 
of grace on which the note becomes due and payable ? 

5. What is the rule as to bills and notes payable at sight ? If pay- 
able by instalments ? If payable on demand ? If no time of payment 
be expressed on the face of the note or biU ? What law was passed in 
New York in 1857 ? What was provided in reference to bills of ex- 
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State, should be payable on presentation without days of 
grace. It was also provided that all checks and bills of 
exchange, appearing on their face to have been drawn on 
any bank or individual banker, which were on their face 
payable on any specific day, or in any number of days 
after the date or sight thereof, should be due and payable 
on the day mentioned, without days of grace, and that 
it should not be necessary to protest the same for non- 
acceptance. 

6. The note or bill must be presented, and payment 
demanded, on the day of maturity. This must be done 
within reasonable hours of the day. If payable at a bank, 
it must be presented during banking hours. If no place 
of payment be designated, demand may be made at the 
place of business or dwelling-house of the maker or ac- 
ceptor. If the holder make presentation at an unseason- 
able hour, the presentment will be deemed a mere nullity, 
and without any legal efiect, and the indorsers will 
discharged from all liability thereon. When the note oi 
bill is made payable at a particular place, it is not n( 
for the holder to demand payment at that place, in orden 
to maintain an action against the primary debtor on th- ^ 
note or bill. In an action against the maker or accept(^**r 
only, it is not necessary to allege in the complaint, n(^ J* 
to prove on the trial, any such presentment or deman(3K. 
The omission is a matter of defence on the part of tlm^ 
maker or acceptor. If they had funds at the appointed! 



cliange payable at sight at any place in that State ? What was pro- 
vided in reference to diecks and bills of exchange, appearing on tneir 
face to have been drawn on any bank or Individoal banker, payable on 
any specific day, or in any number of days after the date or sight 
thereof ? For what shall it not be necessary to protest the same ? 

6. When must the note or bUl be presented for payment ? In what 
part of the day ? If payable at a bank ? If no place of payment be des- 
ignated? If the holder make presentment at an unseasonable hom? 
How will it affect the indorsers? If made payable at a particular place? 
In an action against the maker or acceptor, what is not neoessaiy to 
allege in the complaint ? If such omission exists, who may take advan- 
tage of it ? If the maker or acceptor had funds at the place of payment 
at the time, and the note or bill was not presented ? From what will 
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place at the time, and the note or bill was not presented, 
thej will still be liable to pay the amount of the note or 
bill ; but they will be exonerated from the cost of the ac- 
tion. If the funds deposited by the maker or acceptor 
have been lost through the neglect of the holder, they 
will be exonerated from their liability to the extent of 
such loss. 

7. If a note or bill be made payable at the People's 
Bank or at the Bank of America, the holder may present 
it at either bank ; but he is not bound to present it at 
both. If made payable at the city of New York, and no 
particular place of presentment be specified, and the 
maker or acceptor does not reside in the city of New 
York, and has no place of business there, the holder is 
bound to make reasonable inquiry there ; and if no one be 
found to pay the note or bill, it may be treated as dis- 
honored, and the drawer and indorsers will be held. If 
the parties make a parol agreement that it shall be pre- 
sented at a particular place for payment, presentment at 
that place will be sufficient to bind all the parties to such 
verbal agreement. Where a note or bill is payable gen- 
erally, presentment may be made pei'sonally to the maker 
or acceptor, although he may not be at his residence or 
place of business. Presentment at the dwelling-house or 
place of business during reasonable hours, whether the 
maker or acceptor be there or not, is a sufficient present- 
ment. The presentment may be made at either place ; 
bat need not be made at both. If the maker or acceptor 
change his residence or place of business after making 
the note or accepting the bill, presentment must be made 



thej be exonerated? If the funds deposited have been lost hj the neg- 
lect of the holder to make the demand Y 

7. If the note or bill be made payable at the People's Bank or the 
Bank of America ? If made payable in the city of New York, and no 
particalar place of payment be specified, and the maker or acceptor does 
not reside in the city ? If the parties make a parol agreement that it 
shall be presented at a particular place ? Where the note or biU is pay- 
able generally ? If presented at the place of business or domicile during 
xeaaonable hours, is it necessary that the maker or acceptor be within t 
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at his new place, if it be known, or if it can be found by 
reasonable diligence, if it be within the State. Present- 
ment at the old domicile or place of business is not suf- 
ficient. 

8. When the maker of a promissory note in the State 
of New York removes therefrom, and continues to reside 
without the State until its maturity, the indorser may be 
charged without a demand upon the maker, or present- 
ment at his last place of residence within that State. If 
the maker or acceptor be absent from the country, and 
has left his dwelling-house or place of business open, the 
note or bill must there be presented. If he has left a 
known agent, presentment should be made to the agent 
When payable by a partnership, presentment to any one 
partner will be sufficient. If joint makers or acceptors 
be not partners, presentment must be made to each. If 
tho maker or acceptor is deceased, it must be presented 
to his executor or administrator, if one has been ap- 
pointed. If it cannot be ascertained, upon due inquiry, 
that any such appointment has been made, it must be 
presented at the domicile of the deceased. If the makers 
or acceptors were partners, and one die, presentment 
must be made to the survivor. If payable at a bank, or 
at any other specified place, it will be sufficient to deposit 
it at that place for collection. It must be actually at the 
designated place on the day of maturity, ready to be de- 
livered up on payment. 

9. Presentment may be made by the holder or his 
agent. If the holders are partners, it may be made by 



If tho maker or acceptor change his place of business or residence after 
making the note or accepting the biU ? What will not be suflacient ? 

8. If the maker of a promissory note remove from the State after 
making the same, and remain without the State ? If the maker or ac- 
ceptor be absent ^m the country, and has left his place of bu^ness or 
domicile open Y If he has left a known agent ? W hen payable by a 
partnership? If joint makers or acceptors be not partners? If the 
maker or acceptor is deceased ? If none have been appointed ? If the 
makers or acceptors were partners, and one dies ? If payable at a bank 
or any other .specified place ? 

9. By whom may presentment be made ? If the holders are partners? 
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either partner. If a bank is the holder, it may be made 
l>y the cashier or his authorized agent. Presentment 
^Lonld hot be made by a holder under guardianship. If 
holder has become insolvent, and a receiver has been 
ppointed, presentment should be made by the receiver or 
is agent. After the death of the holder, presentment 
^OQUSt be made by the executor or administrator, wheil dp- 
^f olnted. If the holders were partners, and one die, pre- 
sBCDtment must be made by the survivor or his agent. 

10. Presentment must be made to the maker or acccpt- 

^3r, either personally, or at his dwelling-house or place of 

lousiness. K payable at a particular place, it must there 

T)e presented. Presentment may be made to the duly 

authorized agent of the maker or acceptor. ' When one 

joint maker or acceptor dies, presentment must be made 

to the survivor. If the note or bill be joint and several, 

it may be presented to either. 



CHAPTER XCVin. 



PROTEST, WHEN NECESSARY. 



1. A PROTEST is a solemn declaration on behalf of the 
holder against the drawer and indorsers, that they shall 
. be held responsible for any loss to be sustained by non- 
acceptance or non-payjrfent of the note or bill. A copy 
of the note or bill should always be annexed to the pro- 
test, with the indorsements thereon; and. if any reason 
is given for the non-payment or non-acceptance, it should 

If a bank is the holder? If the holder be under guardianship? If the 
holder has become insolvent, and a receiver has been appointed ? After 
the death of the holder? If the holders were partners, and one die ? 

10. To whom must presentment bo made ? If payable at a particular 
place ? If the maker have a duly authorized a^ent ? When one joint 
maker or acceptor dies ? If the note or bill be joint and several ? 

1. What is a protest? What is usuaUy attadxod to the protest? If 
any reason is given for the non-acceptance or non-payment, where should 
26 17 
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be stated in the protest. A protest is absolutely necessary 
in ease of foreign bills. No protest of promissory notes 
or inland bills of exchange is required by law. When a 
protest is required by law, it must be made by a notary 
public, if one can be procured. If none can be procured, 
it may be made by a respectable inhabitant of the placa 
Upon the dishonor of foreign bills, the holder must have 
the bill duly protested, and notice thereof given to the 
antecedent collateral parties to whom he intends to look 
for reimbursement or indemnity. 

2. It is a general custom among merchants to have 
promissory notes and inland bills of exchange presented 
for payment by a notary public, and to have the same 
protested ifi case of non-acceptance or non-payment. Al- 
though it is not absolutely necessary that the presentment, 
demand, and notice be made .by a notary public, yet it is 
undoubtedly preferable to employ a notary as an agent in 
such cases. The notary, being a public oflScer, keeps a 
record of all bills or notes protested by him, and the evi- 
dence of presentation, demand, and notice is perpetuated 
by means of his official record. 

3. It is declared by statute in the State of New York 
that notaries public shall have authority to demand ac- 
ceptance and payment of foreign bills of exchange, and 
authority to protest the same for non-acceptance and non- 
payment. They may also exercise all other powers and 
duties which by the law of nations or commercial usage, 
or by the laws of any other State. or government, may be 
performed hy notaries public. They are also authorized 
to demand acceptance and payment of inland bills of ex- 

it be stated ? When is a protest absolutely necessary ? When is it not 
. required by law ? By whom must a protest be made ? If a notary pub- 
lic cannot be procured ? What is necessary in case of the dishonor of & 
foreign bill ? 

2. What is the general custom among merchants as to presentation of 
promissory notes and inland bills V Is it absolutely necessary to hare 
them protested by a notary ? Why is it preferable ? What record does 
the notary keep ? 

3. What authority is given by statute, in the State of New York, to 
notaries pubUc? What other powers may they exerdso? What is 
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change and promissory notes, and may protest the same 

for non-acceptance and non-payment. 

4. The protest of foreign bills of exchange is evidence 
of the facts contained therein, but the protest made by 
notaries public in the State of New York of inland bills 
and promissory notes is not evidence of the facts contained 
therein, except in the following cases : 1. In case of the 
death or insanity of the notary public, or of his absence, 
60 that his personal attendance or testimony cannot bo 
procured, the original protest of such notary under his 
ofScial seal, his signature and. seal being duly proved, is 
presumptive evidence of the fact of any demand of accept- 
ance or of payment therein stated ; 2. In all cases at law, 
the certificate of a notary, under his hand and seal of 
oflSce, of the presentment by him of any promissory note 
or bill of exchange for acceptance or payment, and of any 
protest, and of service of notice thereof upon any of the 
parties to the bill or note, and specifying the mode of giv- 
ing such notice, and the reputed place of residence of the 
parties to whom the notice was given, and the post-office 
nearest .thereto, is presumptive evidence of the facts con- 
tained in such certificate. But this provision does not 
apply to any case in which the defendant shall in his an- 
swer deny on oath the fact of having received notice of 
non-acceptance or non-payment of such note or bill ; 3. 
Any note or memorandum made by a notary public in 
his own handwriting, and signed by him at the foot of the 
protest, or in the regular register of official acts kept by 
him in the cases above specified, shall be presumptive evi- 
dence of the fact of any notice of non-acceptance or non- 
payment having been sent or delivered at the time or in 
the manner stated in such note or memorandum. 

their authority in reference to promissory notes and inland biUs of ex- 
change? 

4. Of what is the protest of foreign biUs of exchange evidence? 
When is the protest of inland billa and promissory notes evidence 
of the facts contidned therein? In cases at law, what is the role? 
If the defendant denies on oath, in his answer, the fact of receiving no- 
tice? 
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5. The following is the usual form of a protest : 

United States of Amebica, ) 
State of New York. ) 

On the 11th day of July, 1865, at the reqneet of John Foster, I, Benja- 
min K. Trae, notary public in and for the State of New York, duly com- 
miesioned and sworn, dwelling in said city of New York, did present the 
original promissory note, a copy of which is hereunto annexed, dated 
the 8th day of June, 1865, for five hundred dollars^ to the maker, William 
Blake, personally, at No. 128 Broadway, New York ciij, and demanded 
payment, which was refused. 

Wherefore, I, the said notary public, at the request aforesaid, did pro- 
test, and by thes^ presents do publicly protest, as well against the maker 
and indbrsers of said note as against all others whom it may oonoem, 
for exchange, re-exchange, and all costs, damages, interest already in- 
curred, and to be hereafter incurred, for want of payment of the same. 

Ukited States of America,) 
State of New York. S 

And I do further certify, that on the 11th day of July, 1865, and after 
presentment aforesaid, due notice of the protest of the said note was de- 
posited in the post-office in the city of New York, and postage prepaid, 
in time for the next regular mail, addressed to John B. Astor, at Astoria, 
Queens County, State of New York, which is his reputed jdaoe of rem- 
dence. 

In witness whereof, I have hereunto subscribed my name, and affixed 

my notarial seaL 

BSNJ. K. True, 

Witness— Notary Public, 

John Doe, 48 Wall-street, N. Y. dtj. 

BiCHARD BoE. 

Copy of Note. 

^ H $500. New York, June 8, 1865. 

I*^ One month after date, I promise to pay John R Astor, or order 

.|ri five hundred dollars, value received. 

^ § William Blake. 

o 

6. The usual notice to indorsers is in the following form : 

New York, July 11, 1865. 
Sib — You will take notice that a promissory note made by William 
Blake on the 8th day of June, 1865, for five hundred dollars, and indorsed 



5. What is the form of a protest! Does it contain a description of 
the time and manner of serving notice ? A copy of what is attached ? 

6. What is the form of the notice? What is generally returned to 
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hy yon, which became doe this day, payment of which has been duly de- 
manded and refused, was this evening protested for non-payment, and 
the holder looks to yon for payment thereof. 

Your obt. servl, 

Benj. E. Tbttb, 

Notary Public, 
To John B. Astob. 43 Wall-street, N. Y. city. 

The original protest is generally retained by the notary 
public, bound in a book; and in case of inland bills and 
promissory notes, an abbreviated protest, in the following 
form, is attached to the note and returned to the party 
for whom it is protested : 



a 



State op New Yobk, 
City and County of New York. 

Be it known, that the promissory note hereunto annexed was this day 
piroteBtod for non-payment 
New York, July 11, 1865. Benj. K. Tkxjb, 

Notary Public, 
Witness— 43 WaU^rtreet, N. Y. city. 

John Dob, 
RichabdBoe. 

This memorandum is generally attached to the note or 
bill, instead of the full protest. • If an action is com- 
menced on the note or bill, and it is necessary to prove 
the protest, application is made to the notary public, 
whose name is upon the memorandum, and he, without 
additional charge, furnishes the applicant with a copy of 
the protest under his hand and notarial seal. 



the owner with the note ? If an action is commenced on the note or 
bill? 
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CHAPTER XCXIX. 

NOTICE OF DISHONOB. 

1. KoTiCB must be given by the holder or his agents 
duly authorized, or by some person who is a party to the 
note or bill, and liable to pay the same. If the notice be 
given by a mere stranger, not authorized, it is void. 
Knowledge of the dishonor is not notice to the indorser 
that the holder intends to look to him for the payment of 
the same. A notice from a party to the note or bill will 
enure to the benefit of every other party who stands be- 
tween the party giving the notice and the primary debtor. 
A notice from the holder to the first indorser will operate 
as a notice from each of the intermediate indorsers, and 
will render the first indorser liable to each. 

2. If the holder give no notice, except to his immediate 
indorser on the note or bill, and that indorser give notice, 
without delay, to the prior parties, the holder may avail 
himself of such notice, and sue all prior parties. The no- 
tice comes from one who is liable to pay the note, and is 
entitled to reimbursement from such prior parties. The 
first iudorscr would be ultimately bound to pay the note, 
and he may be made directly liable to pay it to a remote 
indorsee, since he would be circuitously bound to pay it 

3. If two persons, not partners, be holders, notice by 
one will be presumed to be for both. If the holder be an 



1. 6 J whom muBt the notice of dishonor be giren ? If the notice be 
given by a mere stranger? Is knowledge of the di^onor notice ? To 
whose benefit will notice by one party to the biU enure? What will be 
the effect of a notice by the holder to the first indorser ? 

2. If the holder give notice to his immediate indorser only, and that 
indorser, without delay, give notice to prior indorsers ? 'From, whom 
does the notice come ? To whom would the first indorser be bound to 
pay the note? 

3. If two persons, not partners, be holders? If the holder be an in- 
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infant, notice may be given by the infant himself, or by 
his guardian. Notice must be given to each of joint in- 
dorsers, who are not partners. When the party entitled 
to notice and the holder reside in the same town or city, 
notice was required to be served either personally or by 
leaving the same at his domicile or place of business. 
This is now the law in many of the States of the Union. 
In New York, by an act in relation to commercial paper, 
passed April 17, 1857, it is provided, " that when the in- 
dorser or drawer resides in the same city or town wbere 
the note, check, or bill of exchange is pa;f able, or legally 
presented for payment or acceptance, all notices of non- 
payment or non-acceptance may be served by depositing 
them, with the postage thereon prepaid, in the post-oflBce 
of the city or town where the same was made payable, or 
legally presented for payment or acceptance, directed to 
the indorser or drawer at such city or town." 

4. If the indorser has his domicile in one town or city, 
and his place of business in another, notice may be sent 
to him at either place. If the parties entitled to notice 
are partners, notice may be sent to the place of residence 
or place of business of cither of the parties. If the in- 
dorser or drawer has changed his place of business and 
domicile, notice should bo sent to his new place of busi- 
ness or domicile. The indorser may assign any particular 
place where the notice may be sent. The notice may be 
verbal or in writing. When the domicile or place of busi- 
ness is not known, due diligence and inquiry should be 



fieint? If the joint Tndorsors are not partners ? When the holder and 
the indorser resided in the same town or city, what was the former mode 
of serving notice ? Where is this now required ? What was the title of 
the act passed in New York in 1857 ? What is the provision of that law 
in reference to the service of notice when the holder, and indorsers, and 
drawer reside in the same town ? 

4. If the drawer or indorser have his domicile in one town or dty, and 
his place of business in another? If the parties entitled to notice are 
partners? If he has changed his domidle or place of bui^ess? If the 
indorser assign a particular place for service ? May the notice be ver- 
bal ? When the domicile or place of business is not known ? If he has 
removed from the State t 
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made to ascertain it. If he has removed from the State, 
due diligence should be exercised to ascertain liis new 
residence, and notice should be sent to him at that place. 

5. Notice should be served as soon as the next day 
after the dishonor, ft may be served on the same day, 
but must be served after the dishonor. ' If the mail does 
not run every day, it will be suflScient to deposit the no- 
tice in the post-office in season for the next regular mail. 
Tlie holder must give notice to all the indorsers on the 
same day, if he intends to bind them to him as indorsers. 
If there be five indorsers, and the holder give notice to 
the fifth only, the fifth may, on the next day after re- 
ceiving notice, give notice to the fourth ; and the fourth 
may, on the next day after receiving notice, give notice 
to the third ; and so on to tlie first. Each indorser is 
entitled to one day after receiving notice to give notice 
to the previous indorser. Notice having been given in 
this form would bind all the indorsers to the holder. 

6. Notice should be directed to the town where the in- 
dorser is accustomed to receive his letters. If there is no 
post-office in that town, it may be directed to him at the 
post-office in the town nearest his residence. If, on dili- 
gent inquiry, the residence of the indorser cannot be 
found, notice may be sent to the place where the note or 
bill bears date, or where the indorser resided at the time 
of making the indorsement, if known. If it be misdi- 
rected, from erroneous information, after reasonable in- 
quiry, the misdirection will be excused. 

7. Sometimes a note which has been indorsed, in the 
course of business, comes back into the possession of a 

5. How soon should notice be served ? If servcyl on the same day ? 
If the mail does not run every day ? To whom, must the holder give 
notice ? If there be five indorsers, and the holder give notice to the mth 
only ? To what time is each indorser entitled ? What would be the 
effect of notice given in this form ? 

G. Wliere should the notice be directed ? If there is no poet-office in 
that town ? If, on diligent inquiry, the residence of the indorser cannot 
be found? If it be" misdirected, from erroneous information? 

7. If a note which has been indorsed comes back, in the course of busi- 
ncfls, into the hands of a prior indorser ? If, in the form given, the note 
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prior indorser. In such case, all indorsers who indorsed 
after the indorser who has a second time become the 
liolder will be»discharged from all liability thereon, unless 
snch prior indorser indorsed the same "without recourse." 
In the following form there are five indorsers : 



John B. Astob. 
John Fosteb. 
William Blakb. 
John Doe. 
Richard BoE. 



If Richard Roe indorse the above note, and deliver it 
to John Foster, the last three indorsers are discharged 
from all responsibility. If John Foster qualify his in- 
dorsement as in the following form. 



John B. Astob. 
(Without recourse 
to me, John Fosteb.) 
WiLLiAK Blake. 
John Doe. 

RiCHABD liOE. 



Richard Roe may indorse the note, and deliver it to 
John Foster, and none of the other indorsers would be re- 
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leased from their responsibility. The indorsers are bound 
in the order of their indorsements, and no indorser can 
look to those below him upon the bill or note for pay- 
ment. Each must look to the primary debtor, and the 
indorsers between himself and the primary debtor. It 
was formerly held that the payee coald not maintain an 
action against an indorser on a note or bill. 

8. In the case of Moore against Cross, reported in vol. 
xxiii. of 'Barbour's Reports, it was held that the payee 
may maintain an action against an indorser on .a 
promissory note payable to payee(s order. When the 
note is made by the maker, and indorsed by the indorser, 
and delivered to the payee for value, on the credit of 
such indorsement, and the indorser indorsed the same for 
the purpose of procuring for the maker a credit with the 
payee, the payee can maintain an action against the in- 
dorser. The plaintiff, in such case, must make a special 
allegation of the facts relative to the transaction, that may 
operate to charge the indorser in the payee's favor. The 
payee may indorse the note " without recourse," and sue 
as a subsequent holder. If a note is drawn payable to 
payee, or bearer, and is passed without the indorsement 
of the payetj, and is subsequently indorsed, and it again 
come into the possession of the payee, the payee may 
maintain an action thereon against the indorsers. 

9. The facts constituting the cause of action by payee 

be indorsed by RichaTd Roo, and delivered to John Foster, what wiU be 
the effect V If John Foster's indorsement were qualified, as in the second 
form, what would be the effect ? In what order are the indorsers bound ? 
Can an indorser look for indemnity to the indorsers below him on the 
note or bill ¥ To whom muflt each look for indemnity ? What was for- 
merly held as to the payee's maintaining an action against an in- 
dorser ? 

8. What was held by the New York Court of Appeals in the caae of 
Moore against Cross? When can the payee maintain an action against 
the indorser ? Wliat special allegation must the plaintiff make in such, 
case ? How may the payee indorse the note ? If the note is drawn pay- 
able to payee, or bearer, and is passed without the indorsement of the 
payee, and is subsequently indorsed, and it again come into the posses^ 
flion of the payee ? 

9. How are the facts constituting a cause of action by payee against 
maker and indorsers set forth in the complaint ? 
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against maker and indorscr are set forth in the complaint 
in the following form : 

(Title.) 

(Commencement.) 

L That the defendant, William Blake, at the dfy of New York, on the 
8th day of June, 1865, made his promiasoiy note, in writing, and de- 
livered the same to plaintiff, of which the following is a copy : 




" $500. New Yobk, June 8, 1865. 

"One month after date, I promise to pay John B. Astor, or 
- * ^ order, five hundred dollars, value receive^. 



g k 



I *' WmjAM Blakb.' 



IL That said defendant, John Foster, indorsed said note at the time 
William Blake delivered said note to plaintiff; and said note was so in- 
dorsed bj said John Foster for the purpose of procuring for said William 
Blake a credit with plaintiff, knowing that it would be so applied ; and 
the consideration for said note was delivered to said defendant, WOliam 
Blake, on the credit of such indorsement ; and that said note was so in- 
dorsed and so passed hy the defendant, John Foster, to the plaintiff, for 
a valuable consideration then delivered. 

in. Plaintiff further states, on information and belief, tliat said note 
was dulj presented for payment at maturity, but was not paid, of which 
John Foster had due notice. 

IV. That there is now due to plaintiff thereon, from defendants, the 
Bom of five hundred dollars, with interest thereon firom the 11th day of 
July, 1865. 

(Demand.) 

(Verification.) 



CHAPTEE C. 

ACCOMMODATION PAPER. 



1. A PERSON may make a promissory note for the ac- 
commodation of the payee, without receiving any value 



1. When the maker of a promissory note makes the same for the ac- 
commodation of the payee, without receiving any value therefor, what 
does he loan to the payee ? When the payee indorses such note for the 
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therefor. The payee may indorse Buch note for the ac- 
commodation of the indorsee or subsequent holder, with- 
out receiving any value therefor. In this case the maker 
loans his credit to the payee, and the payee loans the 
borrowed credit of the maker and his own credit to the 
indorsee. Such indorsee may loan the borrowed credit 
of the maker, and the payee as indorser ajQd his own 
credit as indorser, to a subsequent indorsee or holder. 
The maker is in this case called an accommodation maker. 
The payee is an accommodation indorser. The second 
indorser is also an accommodation indorser. The drawee 
of a bill of exchange may accept a bill for the accommo- 
dation of the drawer. The payee may indorse the. bill for 
the accommodation of the indorsee. Where the note or 
bill has passed to a subsequent party for a full' and val- 
uable consideration, the maker, acceptor, and indorsers 
are as completely bound to pay the same, as they would 
be if they had received the amount named in the note or 
bill. They have loaned their credit, and are bound to 
pay the same to the subsequent holder. A promissory 
note or bill of exchange is only a representation of a 
certain value deposited in the hands of some person who 
is the primary debtor, and who is ultimately bound to 
deliver up the value he has received. A right of action 
continues with some collateral party to the note or bill, 
until it has been traced to the party who first received 
value therefor ; and when such party has taken up the 
note or bill, all right of action thereon ceases. 

2. Let us now suppose that A. makes an accommoda- 
tion note, and delivers it to B. as payee. B. iirdorses the 
same without consideration, and delivers it to C. C. in- 

acoommodation of the indorsee, without receiving any valne therefor, 
what does he loan to the indorsee ? What is the maker and indorser in 
this case called ? For what purpose may the acceptor of a bill of ex- 
change accept the same? When an accommodation note or bill has 
passed into the hands of a holder for full value? What have they 
loaned ? Of what is a promissory note and bill of exchange the repre- 
sentative ? UntU what does the right of action exist with some of the 
tx)Uateral parties ? 
2. What case is here supposed? How iUustrated? Against whom 
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dorses the same withoat considcr&tioo, and delirers the 
same to D. D. indorses the Eame, and delircrs it to E. for 
its full valae. £. indorses the same, and delivers it for 
value to F. F. indorses the same for value, and delivers 
it to G. This note may be illastratcd by the following 
figure: 

A. Aocommodatitni maker. 



B. AccommodaUmi pajee and iodmBer. . 

C. AccomtaodaUon iDdoiaor. 

D. Indoraer for fnll vftJne. 
EL ludoner Ibt foU valoe. 




P. ludonet fin foil v&lue. 



Tlie holder for valoe. 



G. can commence an action against either or all the six 
antecedent parties. If F. pay the note, he maj commence 
an action against cither or all the five antecedent parties. 
If £. pay the note, be maj commence an action against 
cither or all the four antecedent parties. If D. pay the 
note, the right of action ceases to all parties. If A,, tho 
maker, pay the note, he has a right of action against B. 
for the amount he has paid, and B. has a right of action 
against C, and C. has a right of action against D. The 
right of action then ceases. It is to be kept prominently 
in mind that the note or bill is only a representative of 
value, to be delivered to the person having a right 
thereto, upon delivering op the note or bill as the 
voucher for the delivery of such value; and that the 



ma; G, commence an action 1 Ag^nst whom ma^ F. c 
tlon T AsaiQBt whom mav E. commence an action T If D. pa; the note^ 
what will be the effect i If A, paj the note, what right of action haa he? 
If B.puT the note, what right of action ha* he? If C. pay the note, what 
Tight of action haa he 1 What la to bo kept [oominentlf in mind? 
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person who receiv^Bs the value is ultimately bound to dc* 
liver it in exchange for the note or bill ; and that the 
note or bill then becomes void, and all right of action 
thereon extinguished. 

8. In an action by an accommodation maker, who has 
been compelled to pay the note, against the payee, the 
fncts constituting the cause of .action are set forth in the 
complaint in the following form : 

(Title.) 

(Commenoement) 

L That at the city of New York, on the 8th day of Jane, 1865, plaintiff 
made his promissory note in writing, and deliy^ed the aame to dafSond- 
ant^ of which the following is a copy : 

. t " 1600. New Tobk, Jane 8, 1865. 

fl< " One month after date, I promise to pay John B. Aster, or order, 
•a ^ five handred dollars, valae received. 






g " John Fosteb." 



*•> 



n. That this plaintiff never recdved any consideration for the said 
note ; bat it was an accommodation note, made and deliTered to the 
defendant at his request, and apon his promise that he wonid pay the 
same at matority. 

UL That, as plaintiff is informed and believes, the defendant there- 
after, and before the maturity of said note, negotiated the same for 
value. 

IV. That defendant failed to pay said note at maturity, and that this 
plaintiff was thereupon compelled to pay it, and did, at the city of New 
York, on the 15th day of July, 1865, pay the same, and that no part of 
the same has been paid to phdntiff ; but the defendant is justly indebted 
to him thereon in the sum of five hundred dollars, with interest thereon 
from the 11th day of July, 1865. 

(Demand.) 

(Verification.) 

4. When the drawee of a bill of exchange refuses to 
accept the bill, any person may accept the same for the 

8. In an action by an accommodation maker, who has been comp^ed 
to pay the note, against the payee, how are the facts constituting the 
cause of action set forth in the complaint ? 

4. When the drawee of a bill of exchange refuses to accept the bill, 
for whose honor may any other person accept the same ? Wnat is this 
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lioDor of the drawer or of any indorser, or for the honor 
of the bill. Tliis is called an acceptance " supra proteaV^ 
The acceptance of a bill supra protest after non-accept- 
ance, imports an obligation, on the part of the acceptor 
for honor, that if the bill is not paid by the arawee upon 
due presentment at its maturity, and it is then duly 
protested for non-payment, and due notice of dishonor 
given to the acceptor for honor, he will pay the same. 
Presentment to the drawee, protest, and notice of dis- 
honor are indispensable to render the liability of the ac- 
ceptor for honor absolute. The acceptance for honor 
enures to the benefit of all parties to the bill, subsequent 
to the party for whose honor it was accepted. Present- 
meftt for payment to the acceptor for honor must be 
made at maturity ; and if a foreign bill, it must be pro- 
tested, and notice given to the drawer, in order to render 
him absolutely liable. 

5. When an action is commenced by the payee against 
the drawer and acceptor for honor, the facts constituting 
the cause of action are set forth in the complaint in the 
following form : 

(TiUe.) 

(Commencement.) 

I. That at the city of New York, on the 8th day of June, 1865, the de- 
fen^anty WUliam Blake, made his bill of exchange in writing, dated on 
that daj, and directed the same to one WiUiam Jones, and thereby re- 
quired said William Jones to pay to the order of plaintiff, one month 
after the date thereof, five hundred dollars, value received, and delivered 
the same to plaintiff. 

n. That then and there the said bill of exchange was duly presented 
to the said WiUiam Jones for acceptance, but was not accepted, of which 
the defendant, William Blake, had due notice. 

III. That then and there Uie defendant, John Foster, accepted said 
bin of exchange for the honor of the said WiUiam Blake. 

acceptance called ? What is the obUgation on the part of the acceptor 
for nonor ? . What are indiroensable to render the liability of the ao- 
oeptor for honor abk>lute? To whose benefit does the acceptance for 
honor enure ? Must the biU be presented to the acceptor for honor ? 

5. When kn action is commenced by the payee against the drawer 
and acceptor for honor, how are the fiEUSte constituting the cause of action 
Bet forth in the complaint ? 
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IV. That at maturity the Bald bill of exchange was dulj preBented 
for xttjment to said William Jones, but was not paid, of which the de- 
fendants had due notice. 

v. That thereafter, the same was duly presented to the said John Fos- 
ter for payment, but was not paid, of which the defendant, William 
Blake, had due notice ; and the defendants are now justly indebted to the 
plaintiff thereon in the sum of five. hundred dollars, with Interest 
thereon from the 11th day of July, 1865. 

(Demand.) 

(Verification.) 

6. If the drawer is compelled to pay the bill after it 
has been accepted by the drawee, he may bring aa action 
thereon against the acceptor. Certain damages are 
awarded in case of dishonor to the holder of a foreign 
bill of exchange, which are regulated by the statutes of 
the several States. On foreign bills of exchange drawn 
or negotiated within the State of New York, judgment 
for damages must be demanded, in case of dishonor, ac- 
cording to the following rates : 1. If drawn on any per- 
son in either of the New England States, or New Jersey, 
Pennsylvania, Ohio, Delaware, Maryland, Virginia, or 
the District of Columbia, three per cent; 2. If drawn on 
a person in North Carolina, South Carolina, Virginia, 
Georgia, Tennessee, ^y^jt^^r cent; 3. If drawn on a per- 
son in any other part of the United States, or any place 
adjacent north of the equator, or in any part of Europe, 
ten per cent. Such damages are in lieu of all costs, in- 
terest before notice, protest, and other charges. After no- 
tice of protest, interest is allowed on the amount of prin- 
cipal and damages. 

6. If the drawer is compelled to pay the biU after it has been acoepfeed 
by the drawee ? . What are awarded to the holder in case of the dis- 
honor of a foreign bill ? How regulated ? When is three per eerU. al- 
lowed in the State of New York as damages? "When ia five per cenL 
aUowed ? When is ten per cent, allowed ? Such damage are in lien of 
what ? On what is interest aUowed after notice of protest ? 
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CHAPTEE CL 

ACTIOl^^S UPON CHECKS. 

1. Bank checks are payable on demand, without days 
of grace. They may be indorsed in the same manner as 
promissory notes or bills of exchange. The drawer un- 
dertakes that the bank shall pay the check on presentment, 
which must be made as soon as the next day after it is 
given (unless further delay is execused), in order to bind 
the drawer absolutely. If after the next day the bank 
fails, and the drawer loses his funds there deposited for 
the payment of the check, it will be the loss of the holder 
of the check, and not the loss of the drawer. 

2. The drawer is not discharged by any delay in the 
presentment, unless be has been injured by such delay. 
In order to bind the indorser of a check to the payment 
thereof, in case of dishonor, it must be duly presented 
as soon as the next day, unless further delay be ex- 
cused. If dishonored, immediate notice must be given 
to the indorsers, or they will be discharged. In an action 
against the drawer of a check, the holder must show that 
it has been duly presented for payment and dishonored, 
and notice of the dishonor given to the drawer, or that 
there is a sufficient excuse for the omission. The holder 
of a check is excused from giving notice to the drawer, 
when the drawer has no funds in the bank. If the bank 
is restrained by an order of the court from paying out 

1. How are checks payable ? How indorsed ? What does the drawer 
undertake ? How soon must preeentmeut be made ? If after the next 
day the bank faUs ? 

2. When only is the drawer discharged hv the delay of the holder f 
What must be done to bind the indorsers ? If dishonoim, what mnst be 
done ? In an action a^indt the drawer of a check, what most the holder 
show ? When is the holder of a check excused from giving notice to the 
drawer ? If the bank is restrained by order of the court from paying out 

2G 
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funds or transaction of business, omission of presentment 
is excused as to the drawer, who is still holden. Want of 
funds, or restraint by the order of the court, will be no 
excuse for non-presentment, so far as the indorser is con- 
cerned, and such omission will release the indorsers. If 
the check has been certified, the bank is holden thereon 
until the expiration of the Statute of Limitations. 

3. When no time of payment is mentioned in the check, 
it is payable on demand, and no time of payment need be 
stated in the complaint. All checks in the State of New 
York are payable without days of grace, and it is not 
necessary to protest the same for non-acceptance. If the 
drawer of a check has not been injured by delay, present- 
ment at any time before an action is comnaenced will be 
sufficient. An action does not lie upon a check against 
the drawer until after presentment, demand, and notice of 
dishonor, unless want of demand and notice is excused. 
It is always to be presumed, until the contrary appear, 
that the drawer has funds in the drawee's hands, and that 
the drawer will be damaged by an omission to present the 
bill or check to the drawee. If a check be drawn on a 
bank, and it is presented and not paid, the payee may 
commence an action thereon against the drawer. 

4. When the holder of a check commences an action 
against the drawer and indorser, he must allege in his 
complaint presentment, demand, and notice of dishonor. 
Want of notice is excused, if the drawee have no funds of 
the drawer in his hands. The want of funds in the hands 
of the drawee, if relied upon as an excuse for want of no- 



funds ? Will want of funds or restraint by order of the court excuse the 
want of presentment, as £Eir as the indorser is concerned ? If a check has 
been certified ? 

8. If no time of payment is mentioned in the check ? How are all 
checks payable in the State of New York? If the drawer of a check has 
not been injured by delay ? When does an action lie upon a cheA 
against the drawer ? What is always to be presumed until the contrary 
appear ? 

4. When the holder of a check commences an action against the 
drawer and indorser, what must he aUege in the complaint? When is 
want of notice excused ? If the want of funds is relied upon as an excuse 
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tice to the drawer, must be alleged in the complaint. In 
an action by the payee against the drawer of a check, 
presentment and notice are excused when the bank has 
become insolvent. When insolvency of the bank is al- 
leged as an excuse for non-presentment and notice, the time 
of insolvency should be stated, that it may appear to bo 
such as to excuse the holder from making the demand. 
After a check has been presented to the bank and certi- 
fied, a subsequent presentment and demand must be 
made before an action can be commenced against the 
bank. 

5. If a bill, note, or check be drawn, accepted, or in- 
dorsed by an agent, some agency must appear on the face 
of the instrument, in order to bind the principal. If the 
agent act in his own name, or act without authority, he is 
personally bound to the other contracting party. 

6. The law of the place where a contract is made gov- 
erns the form and solemnities of the contract. The law 
of the place where the contract is to be executed governs 
the execution. In the interpretation of a contract, the 
first object is to ascertain the real intention of the parties 
ia their stipulations. If the full intention of the parties 
does not appear from the words of the contract, it may be 
interpreted by the customs and usages of the place where 
made. If a contract is to be performed in a foreign State 
or country, its validity, nature, obligation, and interpre- 
tation are governed by the law of the place of per- 

for want of notice to the drawer ? In an action bj the payee against the 
drawer of a check, when are presentment and notice both excused? 
When the insolvency of the bank is alleged as an cxcnse, what should 
be stated ? After a check has been presented to the bank, and certified, 
what further is necessary before commencing an action agidnst the 
bonk? 

6. If made by an agent, what must appear on the face of the instru- 
ment ? If the agent act in his own name, or act without authority ? 

6. What is governed by the law of the place where the contract is 
made ? What is governed by the law of the place where the contract is 
to be executed ? In the interpretation of a contract, what is the first ob- 
ject ? If the fuU intention of the parties does not appear from the words ? 
If a contract is to be performed in a foreign State or country ? By what" 
is the rate of interest to be governed ? 
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formance. This is the rule adopted bj the Supreme 
Court of the United States. The rate of interest is to be 
governed bv the law of the place where the contract is to 
be performed. 

7. A guaranty is an undertaking bj one person to be 
answerable for the payment of some debt, or performance 
of some contract, by another person, who himself remains 
liable to perform the same. It must be founded upon a 
valuable consideration. When the guaranty is collateral 
to the principal contract, and madB at the same time, and 
becomes an essential ground of the credit, no separate 
consideration to the guarantor is necessary. If the guar- 
anty be subsequent to the principal contract, a further 
consideration must be shown. The contract of the guar- 
antor is nearly the same as that of a drawer of a bill of 
exchange. He contracts to pay the amount upon due 
presentment and notice of dishonor, within a reasonable 
time. If the guarantor sustains any loss or injury by the 
delay of the holder to make presentment and give notice, 
it will be the loss of the holder, and not of the guarantor. 

8. Commercial paper must be made and indorsed by 
parties competent to contract The parties are presumed 
to be competent, until the contrary is proved. The want 
of capacity must be alleged in the answer, and proved on 
the trial. It is a general rule, that persons must»be of full 
age, and of sound mind, to bind themselves as makers, 
acceptors, or indorsers of commercial paper. If an infant 
be a party to commercial paper, he may avoid his con- 
tract. A new promise, after the infant becomes of age, 
is binding. Persons who have been judicially declared 

7. What is a guarantj? Upon what fonnded? If the guaranty is 
collateral to the principal contract, and made at the same time^and he- 
comes an essential ground of the credit ? If the guaranty he suhsequent 
to the principal contract ? What does the contract of the guarantor re- 
semble ? Upon what does he contract to paj the amouiit ? If the guar- 
antor sustain anj loss or injury by the delay of tlie holder? 

8. By what parties must commercial paper bo made? What is pie- 
pumed as to the competency of the parties? Where must the wuit of 
capacity be alleged? What is the general rule as to capacity? If an 
infant be a party ? If an infant make a new promise alter he becomes 
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to be of unsound mind are incapable of making a valid 
contract. 

9. Commercial paper must be founded upon a valuable 
consideration. It nrust be a legal consideration. A con- 
sideration founded on love, affection, or gratittide is not a 
sufficient consideration. To constitute a valuable consid- 
eration in law, one party must have acquired by the con- 
tract some legal right, interest, profit, or benefit ; or the 
other party must have sustained some legal detriment, 
loss, responsibility, forbearance, or he must have per- 
formed some legal act, labor, or service. Either of these 
considerations will be suflicient to sustain commercial 
paper. If A. pay the debt of B., without the request of 
B., the law does not raise a presumption of liability on 
the part of B. to pay A. ; but if B. afterwards make a 
promissory note therefor, it will be valid. Tlie total want 
of consideration renders the paper void. The partial want 
of consideration affects the paper with nullity to the ex- 
tent of such want of consideration. Commercial paper 
founded upon fraud, duress, imposition, circumvention, 
or taking undue advantage, is void. If the consideration 
be illegal, the paper is void. 

10. Illegal considerations are divided into two general 
classes — 1. Those against the general principles and doc- 
trines of the common law ; 2. Those prohibited by statute. 
Some of the considerations prohibited by the common law 
are: 1. Those given to, or received from, a public enemy 
in time of, war, except those necessary for the purchase of 
the comforts or necessities of life ; 2. Those in furtherance 
of immorality ; 3. When the consideration is for the sale 

of fall age ? If a person has been Jadiciallj declared to be of onsoimd 
mind? 

9. Upon what must commercial paper be fomided? If the considera- 
tion be love, affection, gratitude ? What is necessary to constitute a val- 
uable consideration in mw? If A. pay the debt of B., without the request 
of B. ? What is the effect of a total want of consideration ? A partial 
want of consideration 1 If founded on fraud, duress, imposition, drcum* 
vcntion, or taking undue advantage ? If the consideration be iUegal ? 

10. Into what two general classes are iUegal considerations divided 1 
What are some of the considerations prohibited by the conmion law ? 
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of libellous or immoral and obscene books ; 4. When the 
consideration is for the sale of lottery tickets, when the 
sale is prohibited by statute ; 5. When the consideration 
is against sound morals, and detrimental to the public 
interest ; 6. When the consideration is the restriction of 
trade or marriage; 7. When the consideration is for the 
perpetration, compounding, or concealing some crime. 

11. Want of consideration and illegality of considera- 
tion is a good defence between the original parties to such 
want or illegality. It is also a good defence against a 
third party, who has given no value for the same, or who 
has received the same after it is overdue or has been dis- 
honored. If the third party knew that the note or bill 
was void at the time of purchasing it, he will take it sub- 
ject to the same equities as the party from whom he re- 
ceived it. When the consideration is illegal in part, it 
renders the entire consideration void. It is no defence 
that the note was known to the holder to be an accommo- 
dation note between the original parties, if he take it for 
value, in good faith, before it became due. 



CHAPTER OIL 

DEFENCES. 

I. Under the Code, the defendant may set forth in his 
answer all the defences he may have, whether they are 
defences at law or defences in equity. The answer must 
contain a general or special denial of each material allc- 

II. Between what parties is the want or illegaUtj of the consideration 
a good defence ? \\Tien is it a good defence between the parties to tho 
want or iUegality and third parties ? If the third party knew that the 

note or bill was void at the time of purchasing it? If the consideration 
bo iUegal in part ? If the note was known to the purchaser to bo an 
accommodation note ? 

1. Under the Code, what may tho defendant set np in his answer? 
WhsX must the answer contain ? Under a general denial, what evidence 
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gatioD in the complaint, or a denial of any knowledge or 
information thereof suflScient to form a belief. It must 
also contain snch new matter as shall constitute a defence 
or counter-claim. The defendant may deny generally all 
the allegations of the complaint. Under a general denial, 
the defendant may introduce any evidence to disprove the 
facts which the plaintiff is bound to establish in order to 
sustain his action. Under the general issue, no new facts 
constituting a defence can be given in evidence. Such 
facts must be alleged in the answer. When the answer 
is a general denial, it is in the following form : 

(Title.) 

The answer of the defendant to the co|nplaint herein, shows to this 
court — 

L That he denies, generally, each and every allegation of the com- 
plaint 

W. B. Jackson, Deft's Attorney. 

(Verification.) 

Tlic title to the answer is the same as the title to the 
complaint. The commencement of the answer in all cases 
is the same as that given in the above form. 

2, A special denial is composed of new matter constitut- 
ing a defence. The defendant must set up all new matter 
he intends to prove on the trial. If the defendant were 
an infant at the time he made the contract, he would 
allege that fact in his answer, in the following form : 

(Title.) 

(Commencement.) 

L That at the time of making the aUeged note this defendant was an 
Infant, nnder the ago of twenty-one years — to wit, of the age of eighteen 
jearsw 

(Verification.) 

may the defendant introduce ? What cannot be introduced under a gen- 
end denial ? When must such facts be alleged? What is the form of 
a general denial ? What is the form of the title to the answer ? What 
is the form of the commencement of the answer, in all cases? 

2. Ot what is a special denial composed ? What new matter must the 
defendant set up? If the defendant were an infant at the time he made 
the contract, where would he set up that fact? What would be the form 
of the answer in such case ? 
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3. When defendant pnts in an answer of payment, it is 
in the following form : 

(TiUe.) 

((Jommenocment) 

I. That on the 11th day of July, 18d5, defendant paid to plaintiff the 
sum of five hundred dollars, in fall payment of the note alleged in the 
complaint. 

(Verification.) 

4. If the defendant has made a tender of the amount 
claimed by plaintiflf, and wishes to avoid the costs of the 
action, he pleads the tender in his answer, in the following 
form: 

cntie.) 

(Commencement) 

I. That before the commencement of this action — to wit, on the 11th 
day of July, 18C5, at the city of New York — ^tliis defendant tendered to 
plaintiff the sum of five hundred dollars, in payment of said note, and 
interest mentioned in the complaint, but the plaintiff refused to reoeivd 
the same. 

II. That this defendant has over remained, and^still is, ready and will- 
ing to pay the plaintiff said sum, but the plaintiff has hitherto refused 
to receive the same. 

III. That this defendant now brings the said sum of five hmidred dol- 
lars into court, ready to be paid the plaintiff if he will accept the same. 

(Verification.) 

5. When the plaintiff has given a release, that fact is 
stated in the answer, in the following form : 

(•ntle.) 

(Commencement.) 

L That on the 11th day of July, 1865, in consideration of the sum of 
two hundred and fifty dollars, the plaintiff* executed under his hand and 



3. When the defendant has paid the claim, what would be the form of 
his answer ? 

4. When defendant has made a tender, and wishes to avail himself of 
that fact to avoid payment of costs, what would be the form of the an- 
swer ? 

5. Wlicn plaintiff has given a release of the cause of action to the de- 
fendant, how is that fact alleged in the answer ? 



DEFENCES. 409 

seal, and delivered to tliis defendant, a release, of wHch the following is 
a copy. 

(Copj, release.) 

(Verification.) 

6. When the Statute of Limitations has expired, that fact 
is set forth in the answer, as follows : 

Cnue.) 

(Commencement.) 

L That the cause of action stated in the complaint did not accme 
within six years before the commencement of this action. 
(Verification.) 

7. When the defence is want of consideration, that fact 
is set forth in the answer, as in the following form : 

(Title.) 

(Commencement.) 

L That defendant never received any consideration for said note, but 
it was an accommodation note, made and delivered to plaintiff at his re- 
quest, and upon his promise that he would pay the same at maturity. 

(Verification.) 

8. In an action by the holder against the indorser, it is 
a good defence that the holder gave further time to the 
maker to pay the note. That defence is set up in the fol- 
lowing form : 

Cnue.) 

(Commencement.) 

I. That at or about the time of the maturity of said note, the plaintifT, 
for a valuable consideration, and without the knowledge or consent of 
defendant, made an agreement with William Blake, the maker thereof, 
whereby he agreed to extend the time fur payment of said note to WU- 
liam Blake for one month. 

(Verification.) 

9. When the defence of usury is alleged in the answer, 
it is in the following form : 

6. When the Statute of Limitations has exirired, what is the form of the 
answer ? 

7. When the defence is the want of consideration ? 

8. When the holder has given further time to the maker? 

9. When the defence is usury, how is that fiict set forth in the answer ! 

18 
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(Title.) 
(Commencement.) 

I. That the note mentioned in the complaint was made and d^Tered 
to defendant upon a nsurious agreement between the defendant and the 
plaintiff, that defendant should paj to plaintiff, and that plaintiff should 
reserve and secure to himself, for the loan of monej, a greater simi than 
at the rate of seven "per cent, per annum — to wit, at the rate of ten per 
cent, jx^r annum. 

II. That said sum was deducted and reserved from the amount of said 
note by plaintiff, and the balance onlj paid to this defendant — ^that is to 
Bay, that this defendant agreed to pay, and the plaintiff agreed to receive^ 
the sum of fifty dollars for said loan, the plaintiff reserving and securing 
to himself, for the loan of money on said note until the maturity thereof 
the sum of fifty dollars. 

(Verification.) 



CHAPTER Clir. 

CRIMES AGAINST THE NATIONAL GOVERNMENT. 

1. WuEN a civil action is pending in any of the United 
States courts, and one of the parties to the action dies, the 
action docs not abate by the death of such party, but the 
executor or administrator of the deceased party may be 
substituted in the action. This does not apply to actions 
for personal injuries or actions for penalties, in which the 
cause of action docs not survive the person. 

2. Congress has the power to define and punish piracies 
and felonies committed on the high seas, and oflFences 
against the law of nations. Congress have enacted that — 
1. If any person shall commit upon the high seas, or in 
any river or bay out of the jurisdiction of any particular 
State, murder or robbery or any other offence, which if com- 
mitted within the body of the county would, by the laws of 
the United States, be punishable with death ; or, 2. If any 

1. When a civil action is pending in any of the United States courts, 
and one of the parties to the action dies, what effect is produced ? Who 
may be substituted for the deceased party in the action? To what 
actions does this provision not apply? 

2. What crimes and felonies has Cougieaa the power to define and 
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captain or mariner of any ship or other vessel shall pirati- 
'cally or feloniously run away with such ship or vessel, 
or any goods or merchandise to the value of fifty dollars, 
or yield such ship or vessel voluntarily to any pirate ; or, 
3. If any seaman shall lay violent hands upon his com- 
mander, thereby to hinder and prevent his fighting in de- 
fence of his ship or goods committed to his trust, or shall 
make a revolt in the ship ;— every such person shall be 
deemed, taken, and adjudged to be a pirate and felon, and 
being thereof convicted, shall suffer death. 

3. The trial of crimes committed on the high seas shall 
be in the Circuit Court of the United States in the district 
where the offender is arrested, or into which he may first 
be brought. All persons who aid, assist, counsel, or ad- 
vise sucli piracies are declared to be accessories before the 
fact, and being thereof convicted, shall suffer death. Every 
person who entertains or conceals such pirate, or receives 
any of the property feloniously taken, knowing that such 
piracy has been committed, is deemed an accessory after 
the fact, and is liable to a fine not exceeding five hun- 
dred dollars, and imprisonment not exceeding thi'ee 
years. 

4. If any person owing allegiance to the United States 
of America shall levy war against them, or shall adhere 
to their enemies, giving them aid and comfort, he shall be 
adjudged guilty of treason against the United States, and 
shall suffer death. If .any person shall have knowledge 
of the commission of treason, and shall conceal the same, 
and not disclose the same to the President or some judge of 
the United States, or the governor or one of the judges or 



pfonisli? Where must a piracy be committed? What acts there com- 
mitted are adjudged to be piracy ? Wliat is the penalty for piracy ? 

8. In what court does the trial of crimes committed on the high seas 
take place ? Who are declared to be accessories to piracy before the fact? 
What is the penalty ? Who are declared to be accessories after the fact ? 
What is the penalty ? 

4. Who may commit treason against the government of the United 
States ? What acts constitute treason ? What is the penalty for treason ? 
If a person has knowledge of the commiaidon of treason, to whom should 



^ 
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justices of the State, he is deemed guilty of misprision of 
treason, and is subject to a fine not exceeding one thou- 
sand dollars, and imprisonment not exceeding Beyen 
years. 

6. If any person within any fort, arsenal, dock-yard, 
magazine, or in any other place, or district of country 
under tlie sole and exclusive jurisdiction of the TTnited 
States, shall commit the crime of wilful murder, on being 
convicted thereof, he shall suffer death. If any person 
shall have knowledge of the commission of such crime, 
and shall conceal the same, he shall be adjudged guilty of 
misprision of felony, and shall be fined not exceeding five 
hundred dollars, and imprisoned not exceeding three 
years. 

6. If any person shall commit the crime of manslaugh- 
ter in any place under the exclusive jurisdiction of the 
United States, on conviction, he shall be fined not exceed- 
ing one thousand dollars, and imprisoned not less than 
three years. 

7. The government has defined the various crimes 
against property committed within its exclusive jurisdic- 
tion, such as larceny, embezzlement, receiving stolen 
goods, forgery of deeds, forgery of public securities, set- 
ting fire to public buildings, etc., and has affixed the 
penalties. It has defined the crimes SLg^xn^t public justice^ 
such as perjury, subornation of perjury, rescuing prison- 
ers, corruptly influencing jurors, obstructing the adminis- 
tration of justice, bribery of custom-house officers, smug- 
gling, bribery of members of Congress or public officers, 
accepting bribes, etc., and has affixed the penalties. It 



he reveal it? If ho docs not, of what is he deemed goiltj? What is the 
penalty? 

5. where most the crime of murder be committed, to come within the 
jnrisdiction of the United States courts ? What is the penaltj ? If any 
person shall have knowledge of such murder and shaU conceal it, of what 
IS he deemed guilty ? What is the penalty ? 

6. What is the penalty for manslaughter committed within the juris- 
diction of the United States courts ? 

7. What crimes against property have the national goremment dd- 
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has defined the offences against the coiriy such as counter- 
feiting gold or silver coin, uttering the same, counterfeit- 
ing copper coin, debasing the coin, counterfeiting foreign 
gold and silver coin in actual use and circulation, and 
importing such coin with intent to utter the same. It 
has affixed the penalties to each of these crimes. 

8. The government has described the varions crimes 
relating to the post-office, such as embezzling or destroy- 
ing letters, stealing from letters, robbing the mail, obstruct- 
ing the mail, stealing mail-bags, forging stamps, etc. It 
has affixed penalties to each of these crimes. 



♦- 



CHAPTER CIV. 

NATURALIZATION. 

1. Congress has the power, under the constitution, to es- 
tablish a uniform rule of naturalization. Any alien, being 
a free white person, may become a citizen of the United 
States, on the following conditions : 

(1.) He must declare, on oath, that it is his intention, 
honajide^ to become a citizen of the United States, and to 
renounce forever all allegiance and fidelity to every for- 
eign prince, potentate, state, or sovereignty whatever; 
and particularly, by name, the prince, potentate, state, or 
sovereignty whereof such alien may at the time be a cit- 
izen or subject. 

(2.) At the expiration of two years after declaring his 
intention to become a citizen, he may make application 
to be admitted. He must then declare, on oath, that he 



flood, and affixed their x>enaltieB ? What crimeB agidnst pahUc justice ? 
What crimes against the coin ? 

8. What crimes relating to the post-offioo are defined and penalties 
afiSxed? 

1. What power in reference to naturalization has Congress? What 
alien may become a citioen ? What must he declare on oath ? What to 
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will support the Constitntion of the United States, and 
that he does solemnly and entirely renounce and adjure 
all allegiance and fidelity to every foreign prince, poten- 
tate, state, or sovereignty whatever ; and particularly, by 
name, the prince, potentate, state, or sovereignty whereof 
he was before a citizen or subject 

(3.) Such alien may declare his intention to become a 
citizen, and make his application to be admitted before 
any district or circuit court of the United States, or before 
any State court having common-law jurisdiction, and a 
seal and clerk or prothonotary. K the declaration be 
made before tlie clerk of either of these courts, it will be 
as valid as if made before the court. 

2. The court admitting such alien shall be satisfied 
that he has resided within the United States five years at 
least, and within the State or Territory, where such court 
is at the time held, one year at least. It shall further ap- 
pear to their satisfaction, that during that time he has 
behaved as a man of good moral character, attached to 
the principles of the Constitution of the United States, 
and well disposed to the good order and happiness of the 
same. The residence and good moral character of the 
applicant must be established by witnesses produced and 
examined in court. The oath of the applicant is in no 
case allowed to prove his residence. The proceedings in 
court must be recorded by the clerk. 

3. In case the alien applying to be admitted to citizen- 
ship shall have borne any hereditary title^ or been of any 
of the orders of nobility in the kingdom or state from 
which he came, he must make an express renunciation of 



renounce? When may he make application to be admitted? What 
must ho then declare on oath ? Before whom may an alien declare his 
intentions, and make his application to be admitted to citizenship ? 

2. Of what must the court admitting such alien be satisfied ? What 
must Batisfactorily appear as to the character of the applicant ? Where 
must the witnesses as to character and residence be examined ? Is the 
oath of the applicant allowed in any case, to prove his residence ? Are 
these proceedings recorded ? 

3. In case the alien has borne any hereditaiy title ? If he be an alien 
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his title or order of nobility in the court to which his ap- 
plication shall 'be made, which renunciation shall be re- 
corded in said court. No alien enemy can be admitted 
to become a citizen of the United States. Minor children 
of naturalized persons, if dwelling within the United 
States, are citizens of the United States. 

4. When any alien, who has declared his intention to 
become a citizen, and has pursued the directions pre- 
scribed for that purpose, shall die before he is actually 
naturalized, his widow and children are considered as cit- 
izens of the United States, and are entitled to all the 
rights and privileges of citizens, upon taking the oath 
prescribed by law. 

6. Any alien, being a free white person, and a minor, 
who shall have resided in the United States three yearai 
next preceding his arriving at the age of twenty-one 
years, and who shall have continued to reside therein to 
the time he may make application to be admitted a citizen 
thereof, may, after he arrives at the age of twenty-one 
years, and after he shall have resided five years within 
the United States, including the three years of his mi- 
nority, be admitted a citizen of the United States, with- 
out having declared his intention to become a citizen 
previous to his admission. Such alien must make the 
declaration required, at the time of his admission. He 
must further declare on oath, and prove to the satisfaction 
of the court, that for three years next preceding it has 
been the hona-fide intention of such alien to become a cit- 
izen of the United States. 

6. Whenever war shall he declared between the United 



enemy ? What effect does the nataralizatlon of parents have upon their 
minor children dwelling within the United States ? 

4. If the alien die after declaring his intention, and before he is 
actually naturalized, what is the meet upon his widow and minor 
children ? 

5. If the alien resided three years in the United States during his 
minority? What declaration must he make? What oath must he 
take? 

6. In case war is declared between the United States and any foreign 
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States and any foreign nation, or any invasion shall be at- 
tempted or threaten^ against the territory of the United 
States by any foreign nation, and the President of the 
United States shall make public proclamation of the 
event, all subjects of the hostile nation, being males of 
the age of fourteen years and upwards, who shall be 
within the United States, and not naturalized, shall be 
liable to be apprehended and removed as alien enemies. 
Tiie time allowed for their removal is the time stipulated 
by treaty. If there be no treaty, then the President of 
the United States may ascertain and declare such reason- 
able time as may be consistent with public safety. It is 
made the duty of the several courts, State and national, 
having criminal jurisdiction, and the several judges there- 
of, upon complaint being made before them against any 
alien enemy residing within his jurisdiction, to cause the 
same to be duly apprehended, and brought before such 
court or judge. After a full hearing, he may order such 
alien to be removed out of the territory of the United 
States, or to give security for good behavior. It is made 
the duty of the marshal to execute such order. 



CHAPTER CV. 

RULES OF EVIDENCE. 

1. A wriNEss is one who gives evidence in a cause. 
What he states is called evidence^ because it demonstrates 
and makes clear to the jury the truth or falsity of the 
points at issue. Proof is the result of evidence. Certain 

nation, how maj all subjects of the hostile nation be regarded ? To 
what are they liable ? How is the time for their remoTal regulated? 
If there be no treaty ? 

1. What is a witness? What is evidence? What is proof? How 
have the rules of evidence been established? What is governed by 
these rules? What is the object to be attained? What is the means 
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general rnles have been adopted, by jadicial decisions and 
legislative enactment, governing — 

(1.) The admissibility of evidence. 

(2.) The effect of evidence. 

(3.) The order in wliicli the evidence shall be prodaced. 

The object to bo attained is to elicit tJie truth. These 
rules are the means used for attaining that end. 

Rule 1. No evidence can be admitted to prove any 
point not at issne in the pleadings. 

Rule 2. The party upon which lies the burden of proof 
is required to produce such evidence as shall establish the 
truth of the point at issue. 

Rule 3. In the trial of. a prisoner on a criminal charge, 
the evidence of his guilt must be so clearly established as 
to remove all reasonable doubt of his innocence. 

Rule 4. If a person is incompetent, on account of in- 
fancy, insanity, sentence for a felony, or for any other 
cause, he will not be permitted to give evidence. 

Rule 5. A witness may be perfectly competent, and 
swear positively to a fact material to the issue, and yet be 
entitled to no credit from the jury. 

Rule 6. The infamy of the character of the witness, 
shown by his cross-examination, or by other witnesses — 
his interest in the result, or the apparent influence on his 
mind — resentment or partiality shown in the voice or 
countenance — impair the credibility of his evidence. 



used for attaining that end? What evidence cannot bo introduced? 
What evidence is the partj npon which lies the burden of proof required 
to produce? What evidence is required in the trial of a prisoner on a 
criminal charge ? If a witness is incompetent, on account of in&ncy, in- 
aani^y or sentence for a felony ? If a witness is competent, and swears 
poeitlvelj to a fact, are the jury reqmred to believe his evidence ? What 
cdrcomstances mav impair the credibUity of the witness ? In what does 
proof consist? What number of witnesses is required? Under what 
27 18* 
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Rule 7. Proof consists in evidence of facts given by 
witnesses of undoubted credit. 

Rule 8. The evidence of one credible witness is suflB- 
cient to convict in all cases of felony, except treason and 
perjury. 

Rule 9. Evidence must, in all cases, be given under 
the sanction of an oath, or its equivalent. 

Rule 10. The oath must bo administered by an officer 
duly authorized ; otherwise, it is coram nonjudice. 

. Rule 11. Though a competent witness swears posi- 
tively, his credibility is to be weighed ; and if the jury 
believe, that his evidence is entitled to no credit, they 
ought to reject it. 

Rule 12. No evidence can be given against a prisoner, 
except in his presence. 

Rule 13. No person can be convicted of treason, except 
on the evidence of two credible witnesses to the same 
overt act, or two diflferent acts of the same treason. 

Rule 14:. Two witnesses are required in proof of per- 
jury, or one witness strongly corroborated. 

Rule 15. The free and voluntary confession of the ac- 
cused to a magistrate, or to a private person, is admitted 
as proof of tlie crime to which it refers, and is entitled to 
the highest credit. 

Rule 16. If confession be forced from the accused by 

sanction must evidence be given ? Bj whom must the oath be adminis- 
tered? If the jury, on weighing the evidence of a witness who swears 
X)08itively to a material- fact, believe that his evidence is not credible, 
what ought they to do ? Where must the evidence against a prisoner be 
given ? What evidence is necessary to convict of treason ? How many 
ivitnesses are required in cased of perjury ? What confession of the ac- 
cused may be admitted in evidence? If the oonfession be forced? If 
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fear of punishment or hope of rewai'd, it is not entitled to 
credit, and is, therefore, rejected. 

KuLB 17. If any evidence is discovered in consequence 
of a confession made from fear of punishment or hope of 
reward, such evidence is admitted, 

EuLE 18. A voluntary confession, if the jury believe it 
to be true, is sufficient to convict the prisoner, with slight 
corroborating evidence to support it 

EuLE 19. The whole confession must be taken together, 
and not a part of it. 

Etxle 20. Every witness must give his evidence under 
oath, or its equivalent. 

Eule 21. All witnesses must be sworn according to the 
ceremony they consider most binding upon their con- 
sciences. 

Eule 22. A preliminary oath may be administered to 
the witness, and he may be examined as to his compe- 
tency. If found competent, he may be sworn in chief, 
and examined as to the matters at issue between the 
parties. 

Eule 23. Tlie preliminary examination must be con- 
fined to the competency of the witness, and the court will 
not allow any question to be answered, on such examina- 
tion, which will affect his credit. 

Eule 24. Infants under, fourteen years of age will not 

anj evidence be fonnd in consequence of a confeaeuon made through fear 
of punishment or hope of rewaM ? What weight has a voluntary con- 
fession ? What part of the confession must oe taken ? Under what 
sanction must every witness give evidence ? How sworn ? For what 
purpose may a preliminary oath be administered ? To what must the 
preliminary examination be confined ? Who are not admitted to give 
evidence, if objected to, without the previous examination of the court? 
When may infimts be admitted ? What is the rule as to a witness who 
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be admitted to testify, if objected to, without examination 
as to their competency by the coort 

EuLE 25. If an infant appears, by answers to questions 
propounded to him by the conrt for the purpose, to un- 
derstand the nature of an oatli, and the consequence of 
swearing falsely, such infant may be sworn and examined 
at any age. 

BuLE 26. A deaf and dumb person, who understands 
the nature of an oath, and the consequences of swearing 
falsely, may be sworn and examined as a witness, through 
the medium of a person capable of conversing with him 
by signs. 

Rule 27. A person of unsound mind cannot be a wit- 
ness while he is under that insanity ; but if he have lucid 
intervals, during such time he may be a witness. 

KuLE 28. Ko person, on account of his rank or station, 
is exempt from taking an oath when examined as a wit- 
ness, either in civil or criminal cases. 

Rule 29. The husband cannot be a witness for or 
against his wife, nor the wife a witness for or against her 
husband. 

Rule 30. Where the wife is the party injured, and on 
whose person the crime was committed, she is a competent 
witness against her husband. 

Rule 31, Where the husband is the party injured, and 
on whoso person the crime was committed, he is a com- 
petent witness against his wife. 

Rule 32. If such crime result in the death of the hus- 

is deaf and dumb ? If the witness be of mMoand mind? Who are not 
ezompt from giving tlitfir oyidence under oath Y What is the role as to 
husband and wife giving evidence for or andnst each other ? If husband 
or wife be the party ii^ured? If such injoxy result in the deaUh of hus- 
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band or wife, the dying declarations of the deceased, 
made in apprehension of immediate death, maj be given 
in evidence of the cause of death. 

Bulb 33. All relations by consanguinity or affinity, ex- 
cept husband and wife, are competent to give evidence 
for and against each other. 

EuLE 34. An accomplice, though he confess himself to 
be a felon, is nevertheless a competent witness ; and his 
evidence may be left to the jury, although entirely uncor- 
roborated by other evidence. 

Bulk 35. The promise of a pardon to an accomplice 
does not effect his competency, but goes merely to lessen 
his credit with the jury. 

BuLE 36. Conviction and sentence for a felony renders 
the convict incompetent to give evidence. 

Bulb 37. Conviction, without sentence, does not render 
the convict incompetent. To consummate the incapacity, 
judgment must follow. 

BuLE 38. A felony is a crime, the penalty of which 
may be death, or imprisonment in the state-prison. 

BuLE 39. When the competency of a witness is objected 
to, on the ground of conviction and sentence for a felony, 
the party objecting must produce in court the record of 
the sentence. 

Bule 40. The competency of the witness is, in all cases, 
restored by a reversal of the judgment on appeal. 

Bule 41 . The competency of the witness is restored by 

band or wife ? What relations may testify for or against each other ? 
Is an accompUce allowed to give evidence ? What is the effect if he 
have the promise of pardon ? What effect does conviction and sentence 
for felony have npon a witness ? If he be convicted, but not sentenced ? 
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pardon in all cases, except when the conviction and sen- 
tence was for perjury, or subornation of perjury. 

Rule 42. The evidence of the reversal of the judgment 
is the record of the court. The evidence of the pardon 
is the pardon itself, produced in court under seal. 

i KuLK 43. Neither counsel or attorneys are allowed to 
disclose the secrets of their clients communicated to them 
by their clients, in the case in which they are retained. 

Rule 44. Counsel and attorneys may be examined as 
to facts which came to their knowledge previous to being 
retained, or which they might have known without being 
retained, which are not matters of secrecy committed to 
them by their clients. 

Rule 45. An attorney may be called to prove the hand- 
writing of his client. 

Rule 46. The clerk of a grand-jury is not allowed to 
reveal the evidence before the. jury. 

Rule 47. Grand-jurors are sworn to keep secret the 
transactions of the jury. 

Rule 4S. No question can be put to a witness, the an- 
swer to which might oblige him to accuse himself of 
crime, or show his own turpitude or infamy. 

Rule 49. When a witness has been convicted, and suf- 
fered the penalty, he may be questioned as to the fact 



What is a felony ? How is the incompetency of a witness on aoooont of 
conviction and sentence for felony proved ? What is the effect of reversal 
on appeal ? What is the eflfect of a pardon ? What is the evidence of 
reversal of the judgment? What is the evidence of a pardon? \Vhat 
are attorneys and counsel prohibited from disclosing ? As to what facts 
may they be examined ? Who may be called to prove the handwriting ? 
What is the clerk of the grand-iury prohibited from revealing? To 
what are grand-jurors sworn ? What questions cannot be put to a wit- 
ness? If a witness has been convicted, and suffeied the penalty? Cao 
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He may be asked if he was charged with, or tried for a 
particular offence, and he is bound to answer the question. 

Bulb 60. A witness is not permitted to read his evi- 
dence from any written or printed paper. 

KuLE 51. A witness may refresh his memory by in- 
specting a book or paper, if he can afterwards swear to 
the fact from his own recollection. If he cannot swear 
to the fact from recollection, any farther than as finding 
it entered in a book or paper, the original book or paper 
must be put in evidence. 

KuLE 52. At common law, in capital cases, no evidence 
can be given against the prisoner, except in his presence. 

EuLE 53. In case any witness examined before the coro- 
ner is dead, or unable to travel, and oath is made thereof, 
the examination of such witness so dead, or unable to 
travel, may be read ; the coroner first making oath that 
such examination is the same which he took upon oath, 
without any addition or alteration whatever. 

KuLK 54. In case an oath shall be made that any wit- 
ness who has been examined by the coroner, and was ab- 
sent, was detained by the procurement of the prisoner, 
and if the court are satisfied by evidence that the witness 
was so detained, his examination may be read. 

Rule 55.. If a witness who has been examined by the cor- 
oner be absent, and oath be made that due diligence has 
been used by the prosecution to find him, that will not 
be sufficient to authorize the reading of his examination. 

a witness read his evidence from a written or printed paper ? How may 
a witness refresh his memory ? If atter inspecting a book or paper he 
is imable to swear to the fact from rccoUection ? Where must the evi- 
dence be given in capital cases ? In case a witness who was examined 
before the coroner is dead, or is unable to travel ? If a witness who was 
examined by the coroner is absent by the procurement of the prisoner ? 
If a witness who has been examined by the coroner be absent, and due 
diligence has been used to find him? When a witness cannot be pro- 
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Rule 56. When a witness cannot be procured to testify 
viva voce^ on account of death, sickness, or absence, then 
depositions may be read for or against the prisoner. 

Rule 57. The evidence given by the witness viva vooej 
in the presence of the prisoner, may, at the request of the 
prisoner, be compared with his deposition previously made, 
to see if he has varied therefrom. 

Rule 58. When a witness varies from his own evidence 
given on a former trial, in relation to the same matter, 
such variance may be given in evidence to decrease the 
weight of his evidence. 

Rule 59. The prisoner is allowed to produce evidence 
of his previous good character. Good character is of 
great weight in every case, and requires particular atten- 
tion when the charge is founded on circumstantial evi- 
dence. 

Rule 60. The prosecution cannot give evidence of the 
bad character of the prisoner, unless the prisoner has 
called witnesses to prove his good character. 



-♦ 



CHAPTER CIV. 

FURTHER RULES OF EVIDENCE. 

Rule 61. The credit of a witness can only be impeached 
by showing his general character and reputation. No 



curod to testify on account of death, sickness, or absence ? With what 
may the evidence of the witness given tira voce in court be compared? 
When a ^vitncss varies from his own evidence given on a former trial, 
what is the vffoci ? ^^^lat evidence, as to character, is a prisoner allowed 
to introduce ? What is the effect of evidence of good character? When 
only can the prost^ution show the bad character of the prisoner ? 
How only can the credit of a witness be impeached ? Can a party con- 
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proof of the commission of crimes, of which ho has never 
been convicted, can be offered. 

EuLE 62. A party is never permitted to introduce gen- 
eral evidence to discredit his own witness. If the witness 
proves facts which are against the party who calls him, 
the party may introduce other witnesses to prove the con- 
trary. 

KuLE 63. In civil actions, a witness is not bonnd to at- 
tend court unless his fees are tendered to him. In crimi- 
nal proceedings, the rule is otherwise. Witnesses are in 
such case bound unconditionally to attend the trial when 
summoned, and may be required to give bonds to appear 
and testify without remuneration. 

EuLE 64. The best evidence of which the case, accord- 
ing to its real circumstances, will admit must be produced, 
both in civil and criminal cases. If a title-deed is lost, a 
copy may be introduced in evidence ; and if no copy can 
be produced, parol evidence may be given of its contents. 

EuLE 65. Parol evidence cannot be introduced to con- 
tradict or vary the terms of a written agreement. 

. EuLE 66. In a criminal prosecution, the witness is. not 
required to produce any evidence against himself. 

EuLE 67. In a criminal prosecution, the district attorney 
may give notice to the prisoner to produce a paper in 
court which is in his possession; and in case he neglects to 
produce it, the district attorney may give evidence of its 
contents. 

tradict his own witness ? If the witness proves facts which are against 
the party calling him, what maj be done ? What is necessary in order 
to bind a witness to attend in dvil cases ? In criminal cases ? What 
clafls of evidence must bo introduced ? If a title-deed be lost, how may 
it be proved ? Is parol evidence generally admissible, if the agreement 
be in writing ? Can a person charged with crime be compelled to pro- 
duce any evidence against himself? If ho has papers in lus possession, 
what may the district attorney do. If he wishes them produced in court? 
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Rule 68. Whenever the original is a matter of public 
record, and cannot be produced in evidence, a certified 
copy thereof may be produced, unless there were altera- 
tions or erasures in the original. 

EuLE 69. Where an original is of a private nature, a 
copy is not evidence, unless the original has been lost or 
destroyed. 

EuLE 70. What a witness has been heard to say out of 
court may be given in evidence, to contradict or confirm 
his evidence given in court. 

Eule71. On a trial for homicide, the declarations of 
the deceased, in reference to the mortal wound, if made 
with consciousness of immediate death, may be received 
against the prisoner, although the declaration was not 
made in the presence of the prisoner. 

EuLE 72. The declarations of a convict at the place of 
execution cannot be given in evidence as dying declara- 
tions. 

• 

EuLK 73. Every witness has a right to explain the evi- 
dence he has given ; and if doubt arises after his examina- 
tion is closed, the court may call upon him for such ex- 
planation. 

EuLE 74. Written evidence is preferred to nnwritten, 
in the scale of probability, when they stand in opposition 
to each other. The verbal testimony of an honest man, 
fortified by the solemnity of an oath, is yet liable to tlie 
imperfections of memory. Contracts reduced to writing 



When the original writing is a public record, which cannot be prodaced 
in court, what may be done ? If a witness has made statements oat of 
court ? What declarations of deceased persons may be introduced in 
evidence ? Is the declaration of a convict at the place of execution such 
a declaration ? What explanation may a witness give of his evidence ? 
Which is entitled to a preference, written or unwritten evidence ? Why ? 
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are more permanently BGcnred than they could possibly 
have been if retained in memory only. 

KcLE 75. The mere comparison of handwriting is ad- 
missible evidence nnder particular circnmstancea, resulting 
from the necessity of the case in civil actions, yet it is not 
admissible evidence in criminal prosecutions. The com- 
parison of handwriting is mere presumption, founded on 
likeness, which may easily fail. 

KcLE 76, If papers are found in the posaesBion of a 
prisoner, and the writing thereof is found to be in his ' 
band, proved by persons who have seen bira write, they 
are admissible evidence on the part of the prosecution. 

KuLE 77. The proof of handwriting is the same in crim- 
inal cases as in civil cases. The witness is asked, if he is 
acquainted with the handwriting of the prisoner) If he 
answer, " Yes," be is asked how be became ac<jnainted 
with bis handwriting. If be answers, " I have seen him 
write," or " I have received communications from him 
over bis signature, which I have acted upon, and which 
action has been confirmed by the person whose handwri- 
ting it purported to be," the paper is handed to the witness, 
and be is asked, " Do you believe this to be the handwri- 
ting of the prisuneri" 

EdlE 78. Written or printed papers found in the pos- 
session of the prisoner may be read against him in evi- 
dence. 

EuLE 79. Papers relative to any previously formed 
design to commit treason may bo read in evidence as 
overt acts of that treason. 

1b the comparison of handwritioff ftUowed in ciTil caaee T Is it in crimi- 
nal cascB 7 If papers are found in the poaseesion of the prisoner, and sro 
shown to bo in his handwriting? Does the proof of handwriting differ 
in ciTll and criminal cases ? What queationa are pat to the witness pro- 
daced lo prove the handwriting of the puper produced ? II papers bo 
(bnndinthepOBBoasiottol the prisoner? If thej relate to any provloualj 
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RiTLE 80. Letters forwarded for the purpose of a trea- 
sonable correspondence, whether found in possession of 
the accused, or intercepted or stopped in the post-office, 
may be read in evidence to prove the treason. 

EuLE 81. The final judgment, or sentence of a court 
having competent jurisdiction of the subject determined, 
is conclusive in every other court having concurrent juris- 
diction. An acquittal on a criminal charge in a foreign 
country may be pleaded in bar of an indictment for the 
« same offence. 

EuLE 82. If a principal and accessory are joined in one 
indictment, the accessory may enter into the full defence 
of the principal, and avail himself of every matter of 
fact and every point of law tending to his acquittal, which 
also tends to his own acquittal. 

KuLE 83. The conviction of the principal is sufficient 
evidence of the crime to put the accessory upon his trial, 
but it is not conclusive evidence, and may be rebutted. 

EuLE 84. K it appear upon the trial of the accessory, 
that the oflfence of which the principal was convicted did 
not amount to the felony with which he was charged, the 
acccBsory may avail himself thereof and be acquitted. 

KuLE 85. When it is necessary to prove that a person 
is in a public office or capacity, it is sufficient to show 
that he acted upon the occasion as such public officer, 
without producing the written instrument by which he 
was appointed. 



formed design to commit treason ? K letters are forwarded for tlie pur- 
pose of a treasonable correspondence ? What is the effect of the mial 
Judgment or s^itence of a court of competent iurisdiction ? If a princi- 
pal and aoccBSOiT are joined in the same indictment, what may the ac- 
oeesorj do ? What is sufficient evidence of the crime to put the accesBory 
on trial ? If on the trial of the accessory it shall appear that the {^Bsnoo 
of which the principal was convicted did not amount to the felony wiUi 
which he was char^ ? What evidence is necessary to show that a per- 
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KuLB 86. If an officer to whom a warrant is directed be 
killed in attempting to make an arrest, it is murder, 
tboQgh it appear in evidence that the warrant was illegal. 

EuLE 87. When the time proved differs from that laid 
in the indictment, the jury may find the prisoner guilty 
cither generally, or speci^ly on the day on which the 
fact was proved. 

Rule 88. Where 2k place certain is made part of the de- 
scription of the fact charged in the indictment, the least 
variance as to such place between the evidence and the 
indictment is fatal to the indictment. 

BuLE 89. A place named only for a venue in the indict- 
ment is not material in evidence. Proof of the same 
crime at any other place in the same county sustains the 
indictment. * 

EuLE 90. A variance between the indictment and the 
evidence, in a capital case, as to the insti'ument used is not 
material, if the deceased be proved to have died the same 
kind of death as that charged in the indictment. 

EuLE 91. The evidence of poisoning, or any other kind 
of killing, where no weapon is used, will not maintain an 
indictment for killing with a weapon. Tliese arc different 
kinds of death. 

EuLE 92. All who are present, aiding and assisting, or 
ready to afford assistance if necessary, are equally princi- 
pals with him who gave the fatal blow of which the de- 
ceased died. 



flon was in a public ofltoY If an cdSBcer to whom a warrant is directed 
be kiUed in attempting to make an arrest? If the time proved diffen 
from that kdd in the indictment ? If a piace certain is made part of the 
description of the fact ? If the place be named only for a venue t What 
is the effect of a variance between the instrument described in the indict- 
ment and the one proved on the trial ? If the indictment is for killing 
with a weapon, and the evideiice shows that the death was caused by 
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EuLE 93. The fact of killing being first proved, all the 
circumstances of accident, necessitj, etc., are to be proved 
by the prisoner, which tend to justify, excuse, or alleviate 

the killing. 

EuLR 94. When a blow aimed at one person falls upon 
another, and kills him, this constitutes murder. 

EuLE 95. In all cases of homicide caused by persons 
following their lawful occupation, it is incumbent on the 
defendant to show by evidence that he has used all due 
and necessary caution. 

EuLE 96. If an officer who is to execute the sentence of 
death on a criminal varies from the judgment, he is guilty 
of murder. 

EuLE 97. When a person having authority to arrest, 
using proper means for that purpose, is resisted in so 
doing, and the party making resistance is killed in the 
struggle, evidence of such resistance justifies the homi- 
cide. 

EuLE 98. But if the officer be killed, it will be murder 
in all against whom there is evidence of having taken 
part in such resistance. 

EtJLE 99. When a felony has been committed, and the 
felon flies from justice, if in the pursuit the party flying is 
killed when he cannot be otherwise overtaken, evidence 
of the felony and the flight will justify the homicide. 



poisoning ? Who are equally principals with him who gives the fatal 
blow of which the inj ured party dies ? After the fact of killing is proved, 
what is to bo proved by the prisoner ? When a blow aimed at one per. 
son falls upon another and kills him ? In case of homicide caused by a 
person following his lawful occupation, what is incumbent on the person 
causing the homicide ? If an officer who is to execute the sentence of 
death on a criminal varies from the judgment? When a person having 
authority to make an arrest is resisted, and the party maldng the resist- 
ance is killed in the struggle ? If the officer be kiUed ? When a felony 
has been committed and the felon flies from justice, and is killed when 
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Bulk 100. In a case of justifiable self-defence, the in- 
jured party may repel force by force, in defence of his 
person, habitation, or property, against a person attempt- 
ing to commit a felony upon either. In this case, he is 
not obliged to retreat, but may pursue his adversary until 
he finds himself out of danger ; and if in a conflict he hap- 
pens to kill the assailant, such killing is justifiable. 

KuLE 101. In case of mutual confiict, if a party would 
excuse himself upon the ground of self-defence, he must 
show that before he gave the fatal blow he had declined 
any further confiict, and retreated as far as he could with 
safety, and that he killed his adversary through necessity, 
and to avoid being killed. 

EuLE 102. Duelling, if death ensues, is murder. 

Rule 103. Ministers of justice, while in the execution of 
their office, are under the peculiar protection of the law ; 
and every man who renders assistance to an officer, is 
under the same protection as the officer himself. 

Rule 104. In the execution of civil process, the officer 
cannot justify the breaking open of an outside door or 
window ; for a man's house is his castle, for safety and re- 
pose to himself and family, and such breaking would be 
a trespass. 

Rule 105. If the officer, in the execution of civil pro- 
cess, finds the door open or gains admission from a person 
within, he does not commit a trespass in entering the 
house; and he may break open inside doors, if he finds it 
necessary to execute his process. 

he could not bo otherwise overtaken ? In case of justifiable self-defence, 
what may the iojored party do? Is he obliged to retreat? If in the 
conflict he kills the assailant ? In case of a mutual conflict, what must 
the party, who wishes to excuse himself on the ground of self-defence, 
show ? If death is caused by duelling ? Are the ministers of the law 
under any BX)ecial protection while in the execution of their oSice ? If 
others arc rendering them assistance ? Can the officer in executing a 
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Rule 106. Where a stranger takes refuge in the house 
of another, the house is not his castle ; neither has a lodger 
the privilege of the occupant of the house. 

Rule 107. When a felony has been committed, or 
when an officer holds a process, founded on a breach of 
the peace, the party's own house is no longer a castle for 
him. After the officer has given notice that he holds 
such process, and demanded entrance, and the same has 
been refused, the doors or windows may be forced open, 
and the accused arrested. 

Bulb 108. If a man be found murdered, and another 
be found running from the place in haste, with the 
weapon which caused the death of the deceased, a strong 
presumption, next to the sight of the act itself, would be 
raised, that such person was the murderer. 

Rule 109. The jury are in all cases to weigh the evi- 
dence, and to decide according to the weight of evidence. 
If, upon weighing the evidence, the guilt and innocence of 
the prisoner are equally sustained, so as to raise a doubt 
in the minds of the jury, the prisoner is entitled to the 
benefit of that doubt. 

Rule 110. It is not a sufficient ground to acquit, that 
there is b, possibility that the accused may be innocent of 
the charge ; for there is no case where a jury can procure 
absolute certainty from circumstantial evidence. 



civil process break the outside door or window of defendant's dweUInff- 
house ? For what purpose is a man's house his castle ? If the outside 
door be open, or if the officer gain admis^on from within ? What maj 
he then do? If a stranger tSko refuge in the house of another? If he 
be only a lodger in the house ? If a felonj or breach of the peace has 
been ccHnmitted by the occupant of the house ? What maj the officer 
do ? If a man be found murdered and another be found running from 
the place in haste, with the weapon which caused the death of tne de- 
ceased ? What are the jury in all cases to do ? How are they to de- 
cide ? If upon weighing the evidence, the guilt and innocence of the 
prisoner are equally sustained, so as to leave a reasonable doubt in the 
minds of the jury ? If there is a pouQfUity that the accused may be in- 
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Rule 111. Tlie introduction of false evidence on the 
part of the defence raises a presumption against the 
prisoner. 

EuLE 112. To support an indictment for larceny, there 
must be evidence to show a felonious and fraudulent .tak- 
ing and carrying away of the goods. 

Rur^ 113. If it appear that a horse was hired in .good 
faith, or that goods were sold and credit given, the fraud- 
ulent conversion of the property afterwards cannot con- 
Btitnte larceny ; for a felonious design must exist at the 
time the property is obtained. 

KuLK 114. When it is shown, by evidence, that the pos- 
session of the property was obtained with a fraudulent 
design to steal it, whatever may have been the pretence, 
the act constitutes the crime of larceny. 

Rule 115. Whenever one person assaults another with 
such circumstances of terror as to put him in fear, and 
cause him, by reason of such fear, to part with his money 
or other property, tie taking thereof is robbery. 

Rule 116. To constitute a burglary, there must be a 
felonious breaking and entering of a building of another, 
with intent to commit some crime therein. 

Rule 117. The fact of breaking is sufficiently estab- 
lished by proving the lifting of a latch, taking out a pane 
of glass, descent down the chimney, turning a key when 
the door is locked on the inside, obtaining entrance by 
fraud, strategem, or threats. 



nocentof the charge? If defendant introdnces false evidence ? What 
evidenca is required to support an indictment for larceny ? If it appear 
that a horse was hired in good faith, or goods purchased and credit 
given, and there was afterwards a fraudulent conversion ? When must 
a felonious design have existed ? When it is shown by evidence that 
the possession of the property was obtained with a fraudulent design to 
st^ it? What wiU constitute robbery? What wiU constitute bor- 
28 19 
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KcLE 118. The entry of the hand or foot, or any in- 
strument or weapon, is a sufficient entry. 



CHAPTER CVn. 

COMPETENCY OF EVIDENCE. 

1. There are certain conditions precedent to be estab- 
lished before evidence can be submitted to the considera- 
tion of the jury. 

(1.) The witness must be decided to be competent by 
the judge. 

(2.) An oath, or its equivalent, must be administered. 

(3.) If a dying declaration is to be offered in evidence, 
it must be shown that the person making the declaration 
was in expectation of immediate death. 

(4.) If the copy or contents of an instrument in writing 
is to be proved, it must be sliown that diligent and un- 
availing search has been made to find the original. 

2. It is the province of the judge alone to decide 
whether these conditions precedent have been fulfilled. 
If witnesses are offered to prove such conditions prece- 
dent, the court must decide upon the evidence. If rebut- 
ting evidence be offered, the court has no power to submit 
the question of competency to a jury. 

3. To render the dying declarations of a deceased person 

glary? What wUl constitute a breaking? What will constitute an 
entry 1 

1, WTiat is to be established, before evidence can be submitted to the 
consideration of the jury? What must be decided as to competency? 
What must bo administered to the witness ? If a dying declaration is ta 
be offered in evidence, what must be shown as a condition precedent ? If 
a copy of an instrument in writing is to be proved, what must be shown 
as a condition precedent ? 

2. By whom is it to be decided whether or not these conditions prece- 
dent have been fulfilled ? If witnesses are offered to prove such condi- 
tions precedent, who must decide uppn the evidence ? If rebutting evi- 
dence be offered ? 
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admissible, it must be shown that the party was in a dy- 
ing condition, and conscious of the fact when he made 
the declaration. It is the apprehension of immediate 
death that renders the declaration competent evidence, 
and equivalent to its being made under oath. The party 
seeking to prove the contents of a lost paper is required 
to exhaust all the means of discovery which may be sug- 
gested by the nature of the case. When the instrument 
may reasonably be supposed to be in the hands of the 
other party, notice should be given him to produce it, or 
that oral evidence would be given of its contents. When 
the instrument is in the hands of a third party, residing 
out of the jurisdiction of the court, its contents may be 
proved without giving notice to the opposite party to 
produce it. 

4. Where the declarations of an agent arc admissible, 
it must first be proved to the court that the person mak- 
ing the declaration was an agent. When the question of 
admissibility depends upon oral evidence, the evidence 
must necessarily be given in the presence of the jury. 
Where it depends on written evidence, the evidence 
should be handed to the ciDurt, without stating the con- 
tents, in the presence of the jury. Persons of unsound 
mind are incompetent to testify, and are excluded. 
Want of reason must be proved to the court, as other 
facts are proved. If a person is called as a witness in a 
state of intoxication, the court have the power to decide 
on the incompetency from their own view of the situation 
of the witness. 



3. Wliat is a condition precedent to the admission of a djing declara- 
tion in evidence ? What renders the declaration competent evidence ? 
What is a party seeking to introduce evidence of the contents of a lost 
paper required to do ? When the instrument may reasonably be sup- 
posed to be in the hands of the opposite party? Wlien it is in the 
hands of a third party, residing out of the jurisdiction of the court ? 

4. When the declarations of an agent are admissible, what must first 
bo proved ? When the question of admissibiUty depends upon oral evi- 
dence, whore must it bo given ? Where it depends upon written evi- 
dence ? If a vntness is of imsound mind ? How is insanity shown ? 
If a person is caUed as a witness in a state of intoxication ? 
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5. Tlicro is no particular age at which a witnesd rnnst 
arrive, in order to be competent to testify. When an in- 
fant is offered as a witness, the court must decide whether 
he is competent or not The credibility and weight of his 
eyidence is a question for the jury. The method of ad- 
ministering an oath to a witness in New York is as fol- 
lows. The witness lays his right hand upon the Bible, 
while the person administering repeats the words of the 
oath. The witness then kisses the Bible* Those who de- 
aire it may " swear in the presence of the overliving God," 
with the uplifted hand. If a person has conscientious 
scruples agaiust taking an oath in any form, he may affirm 
in the following language : " You do solemnly, sincerely, 
and truly affirm." The court may adopt that form which 
the witness shall consider the most solemn and binding 
upon his conscience. If the witness believe in any other 
than the Christian religion, he may be sworn according to 
the ceremonies of that religion. A Jew generally takes 
the oath with his head covered. In whatever form the 
oath is administered, the meaning and obligation is the 
same. In most of the States, no witness is incompetent to 
testify on account of his religious belief. In some of the 
States, however, atheists are not competent witnesses. 
The incompetency of the witness, from defect in his re- 
ligious belief, must be proved by his conversations and dec- 
larations upon the subject. The witness cannot be com- 
pelled to declare his belief, but this is proved by other 
witnesses. 

G. Formerly, no person who had any pecuniary interest 
in the result of the action could be a witness. By the 

5. Is any particular age necessary to the competent of a witness? 
When a witness is an in£Euit, who decides his oompetency ? Who de- 
termines his credibility ? What is the method of administering an oath ? 
Wliat form may the court adopt ? If the witness belieyes in any other 
than the Christian religion ? Uow does a Jew generallj take the oath t 
Is the meaning the same, if administered in different forms ? What effect 
does the religious belief of a witness have upon his competency ? How 
is the religious belief of the witness proved ? Can a witness be com- 
peUed to declare his belief? 

6. What was the former rule as to interest? What is the prasoDit 
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statutes of New York and other States, no person is ex- 
cluded on the ground of interest ; and the parties them- 
selves may be sworn as witnesses. The usual method of 
testing the competency of a witness is to administer to 
him a preliminary oath, called a voir dire. He is sworn 
to answer all questions that may be put to him touching 
his competency. The party objecting to the competency 
of the witness may produce testimony to show that he 13 
incompetent, or may have him sworn and examined. It 
rests upon the party objecting to show that the witness is 
incompetent. When the party entitled to object has no 
means of knowing the incompetency before the examina- 
tion, he may have the testimony stricken out, if the wit- 
ness is found to be incompetent. 



CHAPTER CVni. 

KINDS OF EVIDENCE. 

1. Thebe are two kinds of evidence — 

(1.) Oral evidence. 

(2.) Written evidence. 

Oral evidence is that which is given viva vocCj either in 
open court or before a magistrate. Every com*t of com- 
petent authority to hear and determine an action has the 
inherent power to summon and compel the attendance of 
witnesses, for the purpose of proving the facts at issue. 
The ordinary summons, is a subpcena directed to the wit- 
ness, commanding him to appear at the com*t to give evi- 
dence in a cause therein described, pending in such court, 

rale as to interest in New York. What is the usnal method of testing 
the competency of a witness ? What two methods may be adopted in 
testing the competency of the witness ? Can the party objecting pro- 
dace evidence to show the incompetency of the witness ? When most 
the objection be raised ? 

1. How many kinds of evidence ? WTiat is oral evidence ? What in- 
herent power has every court ? To whom is the subpcena directed f 
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Tinder a certain penalty named in the subpoena. If the 
witness is expected to produce any books or papers in his 
possession, a clause to that effect is inserted in the sub- 
poena. It is then called a svhpmna duces tecum, 

2. Tlie service of the subpoena is regulated by the stat- 
utes of the several States, or by the rules of the court 
Tlie reasonable expenses of the witness are fixed by stat- 
ute at a specific sum for each day's attendance, and for 
each mile's travel from the residence of the witness to the 
place of trial and back. The sum is not the same in all 
the States. In some States, it is sufficient to tender to the 
witness his travelling fee, and the fee for one day's attend- 
ance. In criminal cases, no tender is necessary. K any 
thing is paid in such cases, it is paid from the public 
treasury. The accused is entitled to compulsory process 
for obtaining witnesses in his favor. If the witness waive 
his right to any fee in a civil case, a tender is not neces- 
sary. It is necessary in all cases, in order to compel the 
attendance of a witness^ that he be summoned. If a wit- 
ness is in custody, or is in the military or naval service, and 
not at liberty to attend without leave of his superior offi- 
cer, which he cannot obtain, he may be brought into court 
to testify by a writ of habeas corpus ad testificatidum. 
Where the accused is held for trial, the witnesses may be 
required to give security to appear in court on the day of 
trial, and give evidence in the case. If any witness can- 
not give such security, he may be committed to prison 
until that time. 



What does it command the witness to do ? If the witness is required to 
produce any books or papers ? What is such subpoena caUed ? 

2. How is the service of the subpoena regulated ? How are the reason- 
able expenses of the witness fixed ? Is it the same in aU the States ? 
What must be tendered to the witness when subpoenaed ? Is any tender 
necessary in criminal coses ? If any thing is paid in such case, out of 
what is it paid ? To what is the accused entitled in criminal cases ? If 
a witness waive his right to his fees in civU cas^ ? What is necessary 
in aU cases, to compel a witness to attend ? If the witness is in custody, 
or under a superior officer ? When the accused is held for trial, how may 
the attendance of the witness be secured ? If the witness cannot give 
security ? 
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3. Service ef the subpoena must be made a reasonable 
time before trial. This reasonable time is fixed in some 
States by statute. At least one day's notice, at the 
shortest distance, should be given. An additional day's 
notice is usually required for every twenty miles trav- 
elled. The service must be made personally, by showing 
the original, and delivering to, and leaving with, the 
witness a copy of the subpoena. 

4. Witnesses are privileged from arrest on civil process — 
(1.) In going to, 

(2.) In remaining at, and . 

(3.) In returning from court. 
The parties to the action arc entitled to the same privi- 
lege. When a witness has been duly summoned, and his 
fees paid or tendered, or tender waived, if he neglect to 
appear, he is.deemed guily of a contempt of court. He 
may be proceeded against by an attachment. The party 
applying for the attachment must show, by affidavit or 
otherwise — 

(1.) That the subpoena was seasonably and personally 
served on the witness. 

(2.) That his fees were paid or tendered, or the tender 
expressly waived. 

(3.) That every thing has been done necessary to call 
for his attendance. 

(4.) That such witness is a material witness. 

If the witness, being in court, refuse to testify, he is 
guilty of contempt. The punishment, in all cases of con- 
tempt, is fine and imprisonment. 

5. The deposition of a witness may be taken when he 
resides abroad, or when he is sick or infirm, and unable 

3. When must the sabpcena be served? How is the time fixed? 
What is the shortest time t An additional day is allowed for how many 
miles ? How is the service made V 

4. When are witnesses and parties to the suit privileged from arrest? 
If a witness has been duly summoned, and his fees ^d or tendered, and 
ho neglects to attend ? How proceeded against ? What must the party 
applying for the attachment show to the court? If the witness, being in, 
court, refuse to testify ? What is the punishment for contempt ? 

5. When may the deposition of witnesses be taken ? Before whom ? 
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to attend. It may be taken before a magistyato or com- 
missioner, duly authorized. 

6. The •object of the examination of a witness is to 
elicit the truth from him. On the suggestion of either 
party, the conrt may order that the witnesses be examined 
separatje and apart from each other. When a withess 
has been sworn, he is first examined by the party pro- 
ducing him. This examination is called the direct exami- 
nation, lie may then be examined by the opposite party. 
This examination is called the cross-examination. The 
examination is conducted orally, in open court, under the 
regulation of the judge, in the presence of the jury, the 
parties, and their counsel. Leading questions are not 
allowed to be put on the direct examination. Leading 
questions are such as suggest to the witness the answer 
desired, and such as may bo answered by Yes or No. The 
witness is to be examined in reference to mattei*s of fact 
within his own knowledge. There are some cases in 
which leading questions may be asked on the direct ex- 
amination : 

(1.) Where the witness appears to be hostile to the party 
producing him. 

(2.) Where he is in the interest of the other party. 

(3.) Where he is unwilling to give evidence. 

(4.) Where an omission in the evidence is caused by 
want of recollection. 

A witness may be allowed to refresh his memory by 
the use of a written instrument, memorandum, or entry 
in a book. A witness is allowed to express his opinion 
or belief, when he testifies to the identity of a person or to 
the handwriting. 

6. What is the object of the examination of a witness? On the sug- 
gestion of either party, what may the court do ? When a witness has 
been sworn, by whom is he first examined ? What is this examination 
called ? By whom is he then examined ? Wliat is this examination 
called ? Uow is the examination conducted ? Under whose regulation? 
In whose presence ? What questions are not allowed to bo put on the 
direct examination? What are leading questions? In reference to 
what is the witness to be examined ? In what cases may leading ques- 
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7- A witness is not compelled to answer a question, 
when the answer will have a tendency to expose him to 
any criminal charge or penalty, or to any forfeiture of 
estate. The court will not prevent a witness from answer- 
ing, if he chooses. If, after being notified of his rights, 
he chooses to answer, he will be bound to answer all other 
questions put to him relative to the same transaction. If 
the witness declines to answer, no inference of the truth 
of the fact is permitted to be drawn from that circum- 
stance. ^ 

8. After a witness has been examined in chief, his di- 
rect examination being closed, his credit may be im- 
peached — 

(1.) By disproving the statements of the witness. 

(2.) By introducing evidence affecting his character for 
truth and veracity. 

In impeaching the character of the witness, the exami- 
nation must be confined to his general reputation. The 
impeaching witness should be asked if he knows the gen- 
era} reputation of the witness to be impeached, among his 
neighbors. If he answer in the aflirmative, he is asked, 
" Is it good or bad ?" If he answer, " It is bad," he is 
then asked, " From what you know of his general reputa- 
tion, "would you believe him unfier oath ?" In answer to 
such evidence, the other party may cross-examine the im- 
peaching witnesses as to the persons he has heard speak of 
the impeached witness ; and they may also impeach the 
impeaching witnesses, and support the character of their 
own witness by fresh evidence. A witness may also be 

tions be pat on the direct examination ? How maj a witness bo allowed 
to refresh his memory ? When may a witness express his opinion? 

7. When is a witness not compelled to answer? Will the court pro- 
vent the witness £rom answering? If, after being notified of his rignts, 
he diooses to answer? If the witness decline to answer? 

8. After a witness has been examined in chief, how may his credit 
be impeached? In impeaching the character of the witness, to what 
must the examination be confined? What should the impeaching 
witness be asked ? If he answer in the afltoiative, what is the second 
question ? If he answer in the affirmative, what is the third question? 
What may the other party then do? 

19* 
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I 

impeached by proving that he has made statements out of 
court contrary to his evidence in court. 



CHAPTER CIX. 

WRITTEN EVIDENCE. 

1. The courts will recognize, without other proof than 
inspection — 

(1.) The national and State seals, and the seals of foreign 
States which have been recognized by our government 

(2.) Tlie seals of foreign courts of admiralty. 

(3.) Seals of notaries public. 

(4.) Public statutes. 

Respecting public statutes, reference is had to a copy 
from the legislative rolls, or to the book printed by public 
authority. Acts of a State may be proved by producing 
a copy printed by authority of the government. Procla- 
mations and other acts of the executive are proved by 
producing the government paper in which they were au- 
thorized to be printed. The evidence that a particular 
person has been recognized as a foreign minister is the 
certificate of the secretary of state. Those books are 
recognized by law which the law requires to be kept. 

2. The statute laws of a sister State are proved by pro- 
ducing the printed volume printed by the authority of 
the State. The proof of a record is made by producing 
the record, or a certified copy thereof. The judgment of 
inferior courts is usually proved by producing the record. 

1. What wUl the courts recognize without other proof than inspec- 
tion ? llespccting public statutes, to wliat is reference had ? How may 
acts of State bo proved ? How are proclamations and other acts of the 
executive proved 1 What is the evidence that a particular person has 
been recognized as a foreign minister? What books are recognized 
by law? 

2. How are the statute laws of a sister State proved? How is the 
proof of a record made? How is the judgment of an inferior court 
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Marriages are to be governed by the law of the place 
where they are celebrated. If valid there, thev are valid 
everywhere. There are some exceptions — 

(1.) Those involving polygamy and incest. 

(2.) Those prohibited by public law of the country, 
• from motives of policy. 

(3.) Those celebrated in foreign countries, between par- 
ties entitled to the benefit of the laws of their own coun- 
try. 

When private writings are produced in evidence, they 
must be proved to be genuine. If, on production of an 
instrument in writing, it appears to have been altered, it 
is incumbent on the party offering it to explain the altera- 
tions. Every alteration on the face of a written instru- 
ment detracts from its credit and renders it suspicious.' 
The party claiming under it is ordinarily bound to remove 
this suspicion. If the alteration is noted in the attesta- 
tion clause as having been made before its execution, it is 
sufficient to relieve it from suspicion. If any ground of 
suspicion is apparent on the face of the intrument, the 
law leaves the question of the time when it was done, 
as well as the person by whom it was done, and the in- 
tent with which it was done, as matters of fact to be 
found by the jury, upon proof to be adduced by the 
party offering the instrument in evidence. An instrument 
derives its legal virtue from its being the sole depository 
of the agreement of the parties, solemnly adopted as such, 
and attested by the signature of the party engaging to 
perform it. 

3. A material alteration is one which causes the instru: 
raent to speak a language different'in legal effect from the 



proved? By what law are marriages governed? What are the ex- 
ceptions? VVhen private writings are produced? If an instroment 
appears to be altered ? What is the effect of an alteration ? Who is 
bound to remove the suspicion? If the alteration is noted in the at- 
testation clause? If any grounds of suspidon are apparent upon the 
face of the instrument, to whom is the questions involved referred? 
From what does an instrument derive its legal virtue ? 
3. What is a material alteration ? When does an alteration render the 
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original. If an alteration bo fraudulent, whether material 
or immaterial, the instrament is void, if made by the 
party claiming under it. If the alterations are made by 
the consent of both parties, the instrument is valid. When 
an instrument is produced in court, it must be proved by 
the subscribing witness, except — 

(1.) When the instrument is more than thirty years old. 

(2.) When it is produced by the adverse party pursuant 
to notice, the party producing it claiming an interest un- 
der it. 

(3.) When the subscribing witness cannot be -found. 

If there be more than one subscribing witness, the ab- 
sence of all must be satisfactorily accounted for, in order 
to let in secondary evidence. 



CHAPTER OX. 

HEARSAY EVIDENCE. 



1. The most satisfactory evidence is that which is af- 
forded by our own senses. When this cannot be had, the 
law requires the evidence of those who can speak from 
their own personal knowledge. It is not necessary that 
the witness in all cases have personal knowledge of the 
main fact in the controversy. This may not be provable 
from direct evidence, but by inference from other facts 
shown to exist. The witness must be confined to facts 
lying within his own knowledge, whether of things said 
or done. He cannot testify from information given by 

instrnment void ? If mado by the consent of botii parties ? How must 
on instrument in writing be proved 1 When may it be proved without 
the evidence of the su^ribing witness ? If there are more than one 
subscribing witness ? 

1. What is the most satisfactory evidence ? When this cannot be had, 
what does the law require ? What is not necessary for the witness to 
know in aU cases? Is this always provable from direct evidence? To 
what must the witness be confined 1 From what can he not testify ? To 
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others, however worthy of credit they may be. Every 
living witness must be subjected to the ordeal of a cross- 
examination, for the purpose of ascertaining — 

(1.) What were his powers of perception. 

(2.) What were his opportunities for observation. 

(3.) His attcntiveness in observing. 

(4.) The strength of his recollection. 

(5.) His disposition to speak the truth. 

Information obtained by the repetition of a third party 
cannot be subjected to this test It is frequently impos- 
sible to ascertain through how many persons the story haa 
been transmitted from the original witness of the fact. 

2. Such evidence is called hearsay evidence. This term 
18 applied to that which is written as well as that which 
is spoken. Hearsay evidence is incompetent to establish 
any fact which in its nature is susceptible of being proved 
by witnesses who can speak from their own knowledge. 
It is to be presumed that there is better evidence which 
might be produced. Other grounds of exclusion are — 

(1.) Its intrinsic weakness. 

(2.) Its incompetency to satisfy the mind as to the ex- 
istence of the fact. 

(3.) The. frauds which might be practised under its 
cover. 

These considerations combine to support the rule that 
hearsay evidence is totally inadmissible. 

3. The evidence — 

(1.) Of general reputation, 
(2.) Of reputed ownership, 
(3.) Of public rumor, 
(4.) Of general notoriety, 

i¥hat must every Uving witness be sobjected? For what purpose t 
What cannot be sabjectml to this test ? What is frequently imposaiblo 
to ascertain ? 

2. What is such eridence called ? Is this term applied to written evi- 
dence ? What is hearsay evidence incompetent to establish ? What is 
generally to be presumed when such evidence is offdrcd ? What are 
other grounds of exclusion 7 What do these oonsideraUons combine to 
support ? 

3. What evidence is oomposed of the speech of third persons not under 
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18 composed of the speech of third persons not under oath. 
This, however, is original, and not hearsay evidence. The 
subject of inquiry is the concurrence of many voices to 
the same fact. The principal question, in pedigree, is the 
parentage or descent of the individual. In order to as- 
certain that fact, it is important to know how he was ac- 
knowledged and treated by those who were interested in 
him, or sustained towards him any relation of consan- 
guinity or affinity. The rule of admission in such cases 
is restricted to the declaration of deceased persons, who 
were related to the person whose pedigree is to be proved, 
and who were interested in the succession in question. 
General repute in the family, proved by a surviving mem- 
ber, comes under the same rule. Tlie term pedigree em- 
braces not only descent and relationship, but also the fact 
of birth, death, and the time when these events happened. 
These facts may be proved in all cases in the same man- 
ner as parentage or descent, where they occur incidentally, 
and in relation to pedigree. The entry by a deceased 
parent, or other relative, in a Bible, or other book, or in 
any paper, stating the fact of the birth, marriage, or death 
of a child, or other relative, with the time thereof, is re- 
garded as the declaration of such parent or relative in the 
matter of pedigree. 

4. The following are also admitted as proofs of pedigree : 

(1.) Inscriptions on tombstones. ^ 

(2.) Engravings on rings. 

(3.) Inscriptions on family portraits. 

(4.) Charts of pedigree. 
These must be proved to have been made by, or under the 
direction of a deceased relative; and when so proved are 

oath ? Is tliis original or hearsay evidence ? What is the subject of in- 
quiry ? What is the principal question in pedigree ? To ascertain that 
fact, what is it important to know? To what is the rule of admission in 
such cases restricted? Under what rule does general repute comet 
What does the term pedigree embrace ? How may these facts bo proved t 
How is the entry of a deceased parent or relative of the birth or death of 
a child, or other relative, in a Bible, or other book or paper, regarded? 
4 What other facts are admitted in evidence of pedigree? How must 
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admitted as his declarations. K they were publicly ex- 
hibited, and well known to the family, they are admitted 
on the ground of tacit and common consent. Evidence 
of reputation is admitted in cases of public or general in- 
terest ; but the witness may not be able to specify the per- 
sons from whom he heard the declarations. Such evidence 
is admitted — 

(1.) In matters of public and general interest. 

(2.) In relation to ancient possessions. 

(3.) Declarations against interest. 

(4.) Dying declarations. 

The general principle upon which dying declarations 
are admitted is, that they are declarations made when the 
party is at the point of death. Such situation is considered 
in law as creating an obligation equal to that which is im- 
posed by an oath in a court of justice. Dying declara- 
tions are admissible only in cases of homicide, where the 
death of the deceased is the subject of the charge, and 
the circumstances of the death are the subject of the dying 
declarations. If the person making the declaration would 
have been incompetent to testify by reason of infancy or 
other causes, if living, his dying declarations are inadmis- 
sible. When a party offers the dying declarations of a 
deceased person in evidence, he must first show that they 
were made under a sense of impending death. ' This may 
be shown — 

(1.) By the language of the declarant. 

(2.) By his evident danger. 

(3.) By the opinion of his attendants, stated to him. 

(4.) By his conduct. 

(5.) By the general circumstances of the case. 



they be proved to have been made ? How are they admitted ? If they 
were publicly exhibited, and weU known to the family ? When is evi- 
dence of reputation admitted? What is the general principle upon 
wliich dying declarations are admitted ? How is such situation consid- 
ered in law? In what cases only are they admitted? If the person 
making the declaration would have been incompetent to testify if liv- 
ing ? When a party offers a dying declaration, what must he first show ? 
How may this bo shown ? If the deceased had any hope of recovery ? 
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If the deceaecd had any hope of recovery, however 
sh'ght it might have been, his declarations are inadmissible. 
That the declarations were made in answer to leading 
questions, or obtained by pressing and earnest solicitations, 
is no objection to their admissibility. The statement of 
the deceased must be clear and complete in itself. If it 
appears to have been intended to be qualified by some 
other statement which lie was prevented from making, it 
will not be received. The judge must determine whether 
or not the evidence is admissible. The judge is to decide 
the question of admissibility. The jury are to decide the 
question of credibility. The jury are at liberty to weigh 
all the circumstances under which the declaration was 
made, and to give the testimony only such credit as they 
may think it deserves. 



CHAPTER CXI. 

ADMISSIONS AND CONFESSIONS. 

1. The term admisBion is usually applied to civil trans- 
actions. Confessions are acknowledgments of guilt. The 
admission of a party against himself, or against those 
identified with him in interest, may be received in evi- 
dence. The admission of onci partner may be given in 
evidence against all. The admission of a third party may 
be received in evidence against one who has referred 
another to him for information. In such case, the party 

If the declaration was made in answer to leading qaestions ? Must the 
statement be complete ? If it was intended to be qualified by some other 
statement ? Who determines its admissibility ? Who weighs the evi- 
dence when admitted, and determines its credibility ? What are the joiy 
at liberty to do ? 

1. To what is the term admission usually applied ? What are confes- 
sions ? What admissions may be received in evidence ? Can the admis- 
sion of a third party be received in evidence f To what degree is the 
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is bound by the declaration of the person referred to in 
the same manner, and to the same extent, as if they were 
made by himself. The admission of the wife will bind 
the husband only when she has authority to make such 
admission. The cases on this subject are generally those 
of implied authority, turning upon the degree the hus- 
band permits tlie wife to participate in the transaction of 
his affairs. The admissions of attorneys bind their clients 
in all matters relating to the progress and trial of the 
action. 

2. The deliberate confession of crime is one of the 
strongest evidences of guilt. Their value depends upon 
the supposition that they are deliberately and voluntarily 
made. Confessions made by the prisoner to any person, 
at any time after the commission of the crime, are re- 
ceived in evidence. It has been held that a confession of 
guilt might be inferred from the conduct of the prisoner, 
and from his silent acquiescence in^the statement of others 
respecting himself, and made in his presence; provided 
they are not made under circumstances which prevented 
him from replying to them. ITie justice of such a rule is 
subject to great doubt. . The degree of credit to be given 
to confessions is a subject to be determined by the jliry. 
Confessions are divided into two classes — 

(1.) Judicial confessions. 

(2.) Extra-judicial confessions. 

Judicial confessions are those which are made before a 
magistrate, or in court, in due course of legal proceedings. 
It is necessary that they be free and voluntary, and be 
made with full knowledge of the nature and consequences 
of the confession. Tlie following are examples of judicial 
confessions : 

admission of such third party binding ? When wiU the admissions of 
the wife bind the husband? What will determine her agency? When 
will the admissions of an attorney bind his client? 

2. What is one of the strongest evidences of guilt? Upon what doos 

the value of confessions depend ? What confessions are received in evi- 

dence? How has it been held that confessions might bo inferred ? By 

whofm is the degree of credit to be given to confessions determined ? 

29 
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(1.) A confession made on the preliminary examination, 
taken in writing, pursuant to statute. 

(2.) Tlie plea of guilty, made in open court, to an in- 
dictment. 

Either of these is sufficient for conviction. Exfra-judi- 
cial confessions are those made elsewhere than before the 
magistrate or in open coifrt. The whole confession ijiust 
be taken together. The confe^ion must be voluntary, 
and without the appliance of hope or fear. Confessions 
have been rejected, when the following language has been 
used to the prisoner : 

(1.) " Unless you give me a more satisfactory account, 
I will take you before the magistrate." 

(2.) " K you will tell me where my goods are, I will be 
favorable to you." 

(3.) '' It is of no use for you to deny it ; for there are 
the man and the boy, who will swear they saw you do 
it." 

If the confession is drawn from the witness by threats, 
it is not voluntary, and, therefore, cannot be received. 

3. Although promises or threats have been made, yet 
if it appear to the satisfaction of the judge that their in- 
fluence was totally done away before the confession was 
made, the evidence will be received. Instances of confes- 
sion not strictly spontaneous may bo admitted, and laid 
before the jury. Such are the following : 

(1.) Confessions induced by spiritual exhortation, whe- 
ther of a clergyman or of any other person. 

(2.) Confessions induced by a solemn promise of se- 
crecy, even confirmed by an oath. 

What two classes of confessions ? Wliat are judicial confesslonB ? Must 
the prisoner be made acquainted with the effect of a judicial confession? 
How are judicial confessions made? For what are either of these suffi- 
cient? What are extra-judicial confessions? Must the whole confession 
bo taken together? What language addressed to the prisoner has caused 
his confession to be rejected? If the confession be drawn from the wit- 
ness bv threats ? 

3. If promises or threats have been made, jet if it appear that their in- 
fluence nad ceased' before the confession was made ? What instances of 
confession, not strictly cfpontaneous, have been admitted and laid before 
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(3.) Confessions induced by a person's having been 
made drunk. 

(4.) Confessions induced by a promise of some collateral 
benefit, no hope of favor being held out in respect to the 
criminal charge against him. 

(5.) Confessions induced by deception practised on the 
prisoner, or false representations made to him for that 
purpose; provided there is no reason to suppose that 
the incjucement held out was calculated to produce any 
untrue statement. 

It is not necessary to warn the prisoner that his confes- 
sion will be used against him. The object of excluding 
confessions not voluntarily made, is to exclude evidence 
not probably true. 

4, When, in consequence of information obtained from 
the prisoner, any material fact is discovered, such as — 

(1.) The stolen property ; 

(2.) The instrument of crime; 

(3.) The bloody clothes of the person murdered ; 
it Is competent to show that such discovery was made in 
conformity with the information given by the prisoner. 
When a conspiracy or combination of several persons in 
the commission of a crime is established, the confession of 
one is evidence against all. Each is deemed to assent to 
or command what is done by any other, in furtherance of 
a common object No person is amenable, criminally, 
for the acts of his servants or agents, unless a criminal 
design is brought home to him. 

the juiT? Is it necessary to warn the prisoner that his confession will 
be nsed against him, if the confession be extrajudicial ? What is the 
object of exdading confessions not voluntarilv made? 

4. When, in consequence of information obtained from the prisoner/, 
any material &ct is discovered, what is it competent to show ? when a 
combination of sevenil persons in the commission of a crime has been es- 
tablished, what effect does the confession of one have ? What is each 
deemed to consent to or to command ? Is anj person amenable for the 
criminal acts of his servants or agents ? 
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CHAPTER CXn. 

EVIDENCE EXCLUDED. 

1. The law excludes certain kinds of evidence, because 
greater mischief would probably result from its adn^ission 
than from its rejection. The confidential attorney or 
counsellor of a client cannot be compelled, nor .is he al- 
lowed to disclose confidential communications, either oral 
or written, made to him in his official capacity. Their 
clerks, agents, and intcrpretei*s are considered as standing 
in precisely the same situation as th^ attorney or counsel 
himself, and under the same obligation of secrecy. Tlie 
executors of attorneys or counsellors cannot give testi- 
mony respecting papers coming into their hands, as the 
personal representatives of the attorney or counsellor. 
This protection extends to every communication whidh 
the client makes to his legal adviser for the purpose of 
professional advice or aid, upon the subject of his riglits 
and liabilities. It does not cease at the termination of 
the suit. The seal of the law once fixed remains forever, 
unless removed by the party himself, in whose favor it 
was there placed. The attorney or counsel may give ev- 
idence in the following cases : 

(1.) When the communication was made before the at- 
torney was employed. 

(2.) When it was made after his employment ceased. 

(3.) When the matter communicated was not in its na- 
ture private. 

1. Why does the law exclude certain kinds of erldenoe? What is 
thii rule as to confidential communications made bj clients to their at* 
tomeys and counsellors ? What is the role as to their clerks, agents, 
and interpreters? Wliat is the rule as to their execntors? To what 
doi'S this protection extend ? Docs it coase with the termination of the 
suit ? Can the party himself remove the seal ? In what caaes may at- 
torneys and comiseUors give evidence 7 
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(4.) When the attorney is a subscribing witness. 

2. The law of Papal Rome excludes confessions made 
to clergymen, that the guilty conscience may with safety 
disburden itself by penitential confessions, and by spir- 
itual instruction and advice seek pardon and relief. 
Another ground of exclusion is, that the confession is not 
so much to the priest, as to the Deity, whom he represents ; 
and theref<)re the priest, when appearing as a witness in 
his private character, may lawfully swear that lie knows 
nothing of the subject. The law punishes the priest, if he 
reveals such communications. In Scotland, when a pris- 
oner in custody has confessed his crime to a clergyman, in 
order to obtain spiritual advice, the clergyman is not re- 
quired to give evidence of such confession. The law of 
England encourages confessions; and the minister to 
whom the confession is made is excused from presenting 
the offender to the civil magistrate. He is also enjoined 
not to reveal the facts confessed, under the penalty of ir- 
regularity. In all other respects, he is left to the full op- 
eration of the rules of the common law. He is bound by 
the common law to testify, when summoned. By the 
common law of evidence, there is no distinction between 
clergymen and laymen ; and all confessions and other 
matters of evidence not confided to legal counsel, must be 
disclosed when required for the purposes of justice. 

i3. Physicians are required to give in evidence confes- 
sions made to them confidentially, while attending their 
patients in their professional character, unless exempted 
by statute. The following are privileged communica- 
tions : 



2. What does the law of Papal Rome exdude? What are the 
groiincU of exclasion ? What is the role in Scotluxd, where a clergy- 
man haa reoei^ed the oonfesBion of i^ priaoner in custody ? What does 
the law of England enooorage? From what is the minister to whom 
the oonfe«lon 1b made excosml ? What is he enjoined not to do ? To 
what, in aU other respects, is he left ? To what is he boxmd by the com- 
mon law ? What distinction at common law does not exist 1 

8. What is the role atf to the confessions made to physicians confi- 
dentiaUy, while attending their patients in their profeaaional character t 
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(1.) Official transactions between the head of the de- 
partment of State and his subordinate officers. 

(2.) The proceedings of grand-juries. 

(3.) Communications between husband and wife. 

(4.) Disclosures offensive to public morals. . ' 

Grai;d-jurors are sworn to secrecy. It is the policy of 
the law to keep secret the preliminary inquiries respect- 
ing the guilt or innocence of the accused. The clerk of 
the grand-jury, and also the district attorney, are placed 
under the same restrictions of secrecy. A grand-juror 
may be asked if twelve of their number agreed to the in- 
dictment, the certificate of the foreman not being conclu- 
sive evidence of the fact. Confidential communications 
between husband and wife are excluded, on the ground 
that the married state requires that there should be the 
most unlimited confidence between husband and wife; 
and that nothing should be extracted from the bosom of 
one, confided to him or to her by the other. After the 
parties are separated by death or otherwise, they are pro- 
hibited from disclosing any conversations had between 
them. 



CHAPTER CXin. 

THE NUMBEB OF WITNESSES. 

1. At common law, the crime of treason was proved by 
the evidence of one credible witness. In this country, 
two witnesses to the same overt act, or to different acts of 
the same treason, are required to convict, or a voluntary 



,"\Vhat four privileged commanlcations are named ? What is the policy 
of the law as to grand-jurors ? What question maj be put to a grand- 
juror ? On what ground are confidential communications between hus- 
band and wife excluded? If the parties are separated by death or 
otherwise ? 

1. How many witnesses are required at common law, to prove the crimo 
of treason ? How many are required by statute law 7 How many wit- 
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confession in open court. In proof of the crime of perjury 
two witnesses are required, or one witness strongly cor- 
roborated. Documentary or written evidence may bo re- 
lied on to convict of pegury. 

(1.) When such evidence of the falsehood of the matter 
sworn to came from the prisoner with circumstances show- 
ing the corrupt intent. 

(2.) In cases when the matter so sworn is contradicted 
by a public record, proved to have been well known to the 
prisoner when he took the oath. 

(3.) In cases when the party is charged with taking an 
oath contrary to what he must necessarily have known to 
be true, the falsehood being shown by his own letters re- 
lating to the fact sworn to. 

2. In England two witnesses are required to attest a 
will. In the New England States, New Jersey, Mary- 
land, South Carolina, Georgia, Alabama, and Mississippi, 
three witnesses are required. In the other States, two 
witnesses are required. In some of the States it must 
be attested in the presence of the testatori In New York 
this is not necessary. If the testator be near enough 
to see and identify the instrument, he is held to be present. 
If the testator be in a State of insensibility at the time of 
the attestation, it is void in most of the States. In Ver- 
mont a will is required to be under seal. It is not neces- 
sary that the witnesses attest in the presence of each other, 
and that all attest at the same time, unless the statute ex- 
pressly requires it. If the testator intended to sign each 
separate sheet jf the will, but signfed only two of them, 
being unable to sign the others, the will is incomplete. 

nceses are nccessarj to convict in case of perjury? When may docu- 
mentary evidence be relied upon to convict of perjury ? 

2. In England how many witnesses are required to attest a wiU 7 In 
wliat States are three witnesses required ? In what States are only two 
witnesses required ? How must it be attested in some of the States ? 
IIow in New lork? When is the testator held to be present? If the 
testator be in a state of insensibility at the time of the attestation ? In 
what State must a will be imder seal ? Is it necessary that the witnesses 
attest in the presence of each other 7 If the testator intended to sign 
each separate sheet and signed only a part, and then became unable td 
sign the others ? 
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3. Tlic revocation of a will must be proved — 

(1.) By some Biibseqiient will or codicil inconsistent 
with tlie former will. 

(2.) By some other writing declaring the revocation, 
and duly attested. 

(3.) By burning, tearing, cancelling, or obliterating the 
same by the testator, or in his presence, and by his direc- 
tion and consent. 

A revocation is an act of the mind, demonstrated by some 
outward and visible sign or symbol of revocation. The 
statute is satisfied by any act of spoliation, or destruction 
deliberately done upon the instrument with the intention 
of revoking it. The decjarations of the testator accom- 
panying the act are admissible in evidence to explain the 
intention. Where the testator threw his will into the fire, 
and it was saved without his knowledge, it was held to be 
a sufficient revocation. The testator being angry with 
the devisee began to tear his will, but being afterwards 
pacified he fitted the pieces carefully together, saying he 
was glad it was no worse : the act was held not to be a rev- 
ocation. 

4. When parties have put their engagements into wri- 
ting, it is presumed that their whole engagement was re- 
duced to writing. Parol evidence cannot be introduced 
to contradict or vary the terms of a valid written instru- 
ment. The terms of every written instrument are to be 
understood in their plain, ordinary, and popular seuse, un- 
less they have acquired a peculiar sense, or unless the 
context evidently shows that they must be understood in 

JJ. How must the revocation of a wiU be proved ? What is a revocation 1 
With what is the statute satisfied? Wliat is admissible evidence to ex- 
plain the intention ? When the testator threw his will into the fire, and 
it was saved without his knowledge ? When the testator became angry 
with the devisee, and began to tear his wiU, but being afterwards paci- 
fied fitted the pieces carefully together, saying he was glad it was no 
worse ? 

4. When the parties have put their engagement into writing, what is 

E resumed ? For what purpose can parol evidence not be introduced ? 
Low are the terms of a written instrument to be understood ¥ What 
evidence may be introduced to aid the court in reading the instrument 7 
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Bome other sense. The evidence of experts is admitted to 
aid the court in reading the instrument. The rule exclud- 
ing parol evidence, is not infringed by the admission of 
parol evidence to show that the instrument is entirely 
void, nor to show that it never had any legal existence 
or binding force, either by reason of fraud, or for want of 
due execution and delivery, or for the illegality of the 
subject. Want of consideration may be proved in all 
cases, to show that the instrument is not binding; except 
in cases of instruments under seal, and negotiable com- 
mercial paper within the statute in the hands of an indor- 
see for value. Fraud vitiates all contracts. Fraud prac- 
tised by the party seeking the remedy, upon him against 
whom it is sought, is fatal to his claim. Want of consider- 
ation and fraud may bo shown by parol evidence. It may 
be shown by parol evidence — 

(1.) That the contract was made for the furtherance of 
objects forbidden by the law. 

(2.) That the instrument was obtained by duress. 

(3.) That the party was incapable of binding himself, 
either by reason of some legal impediment, such hs in- 
fancy, or coverture, or insanity ; or from a temporary cause, 
such as drunkenness. 

(4.) That the instrument came into the hands of the 
plaintiff without any final delivery by the party charged. 
The rule excludes parol evidence of the conversations of 
• the parties, but not the evidence of collateral facts. 

By what is the rule, excluding parol evidence, not infringed? For what 
purpose may parol evidence 1^ introduced, in actions upon written instm- 
ments 1 When can want of consideration be proved ? What is the e^ect 
of fraud upon a contract ? If the fraud has been practised by the party 
secldng the remedy upon the other party ? How may want of consider- 
ation and fraud be shown ? What other facts may be shown by parol 
evidence? 

20 
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CHAPTER CXIV. 

GENERAL PBINCIPLES OF EVIDENCE. 

1. The symbols of nationality and sovereignty are the 
national flag and seal. The public acts, decrees, and 
judgments under this seal are received as true and gen- 
uine. It is not necessary to prove the seals of foreign 
admiralty and maritime courts. It is unnecessary to 
prove — 

(1.) Things wliich must have happened According to 
the ordinary course of nature. 

(2.) Tlio course of time, or of the heavenly bodies. 

(3.) The ordinary public fasts and festivals. 

(4.) The coincidence of days of the week with the days 
of the month. 

(5.) The meaning of words in the vernaculai' language. 

(6.) Legal weights and measures. 

(7.) Matters of public history affecting the whole people. 

The court will take notice of — 

(1.) The territorial extent of the jurisdiction and sov- 
ereignty exercised by their own governments. 
(2.) The local divisions of their country. 
(3.) The relative position of each local division. 

The courts will recognize — 

(1.) The political condition of their own government. 
{2.) Its essential political agents or public officers. 
(3.) Its political operations and actions. 

2. The true question in trials of fact is, whether there is 
sufficient probability of the truth of the fact at issue, and 
not whether it is possible that it may be false. A fact is 

1. What arc the symbols of nationality? What are received as true 
and genuine ? \N'hat is it necessary to prove ? Of what will the courts 
take notice ? What will the courts recognize ? 

2. V^'hat is the true question in tiials of fact ? When is a fsLCt said to 
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said to heprovedy when it is established by competent and 
satisfactory evidence. Every sane man is presumed to 
contemplate the natural and probable result of his own 
acts. An intention to murder is conclusively inferred 
from the deliberate use of deadly weapons. An infant 
imder the age of seven years is conclusively presumed to 
be incapable of committing a felony. K a woman act in 
conjunction with her husband in the commission of a 
felony, except treason or homicide, it is conclusively pre^ 
sumed that she acted under his coercion, and consequently 
without any guilty intention. When two persons have 
perished in the same calamity, the circumstances of their 
death being unknown, by the Roman law, if they were a 
father and son, and the son was under* the age of fourteen, 
it was presumed that he died first. If over that age, it 
was presumed that the father died first. The French 
Code has regard to the ages of fifteen and sixty, presuming 
that of those under fifteen, the youngest perish first ; and 
that of those over sixty, the oldest perish first. If the 
parties were between these ages, but of different sex, the 
male is presumed to have survived. If they were of the 
same sex, the younger is presumed to have, survived. 
The French rule has been incorporated into the Code of 
Louisiana. ' 

3. Some presumptions are conclusive ; other presump- 
tions are disputable. Disputable presumptions are the 
result of the general experience of the connection between 
certain facts or things, the one being usually found to be 
the companion or eflect of the other. The law infers the 

be proved ? What is every sane man presumed to contemplate 1 From 
what is an intention to murder conclusively presumed ? what is the 
conclusive presumption as to infants under seven years of age? If a 
woman act in conjunction with her husband in the commission of crime, 
wliat i» conclusively presumed? If two persons have perished by the 
same calamity, and the drciunstances of their death are unknown, which 
is presumed by the Roman law to have perished first ? What is the 
French law upon this subject ? Into what Code has the French rule 
been incorporated ? 

3. What two classes of presumptions? Of what are disputable pre- 
sumptions the result? From what does the law infer the ezistenoo of 
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existence of one fact from the proof of the existence of 
another fact, in the absence of all opposing evidence. 
The law presumes that every nnlawfnl act was criminally 
intended, until the contrary be proved. On the charge 
of murder, malice is presumed from the fact of killing, un- 
accompanied with circumstances of extenuation. The 
burden of disproving the malice is thrown upon the ac- 
cused. If a person is found in possession of the froits of 
crime soon after its commission, this is evidence of guilty 
possession ; and if unexplained, either by direct evidence^ 
or by the attending circumstances, or by the character 
and habits of life of the possessor, it is conclusive. Where 
a person was indicted for arson, and proof was given that 
property, which was in the house at the time it was 
burnt, was found in possession of the prisoner, it was held 
to raise a probable presumption that he was present 
and concerned in tlie offence. In case of murder, accom- 
panied by robbery, the like presumption is raised. Post- 
marks on letters are evidence that the letters were in the 
post-office at the time and place thereon specified. If a 
letter is sent by post, it is presumed, from the known 
course in that department, that it reached its destination 
at the regular time, and was received by the person to 
whom it was addressed. It is presumed, until the con- 
trary be proved, that every man obeys the laws, and per- 
forms his official and social duties. Every man is pre- 
sumed to be innocent, until he is proved to be guilty. 



one fact ? \Miat does the law infer from every unlawful act ? Prom 
what is maUce presumed on the charge of murder ? Upon whom is 
the burden of disproving the malice ? if a person is found in possesaon 
of the fruits of crime soon after its commission ? Where a person was 
indicted for arson, and proof was given that property, which was in the 
house at tlie time it was burnt, was found in possession of the prisoner, 
what presumption was this held to raise ? In case of murder accompa- 
nied by robbery ? Of what are post-marks on letters presumptive evi- 
dence ? If a letter is sent bv post, wliat is presumed ? What is the 
presumption as to obeying tne laws ? UntU what time is every man 
presumed to be innocent ? 
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CHAPTER CXV. 

WEIGHT OF EVIDENCE. 

1. The most difficult task for the jury Is to weigh ac- 
curately the evidence of the witnesses examined before 
them. There is no difficulty in weighing different parcels 
of different classes of goods. "We have standard weights, 
duly sealed ; and by placing these parcels in one scale, and 
sealed weights in the other, we can tell exactly liow many 
pounds and ounces each parcel weighs. If several par^ 
eels belong to one package, we can tell precisely the 
weight of such package by adding together the weight of 
the several parcels belonging to the package. So, if two 
packages of different parcels are to be weighed, and the 
balance of the weight determined, this question can be 
easily decided by means of standard weights. 

2. Two lawyers come before a jury with their two pack- 
ages of evidence, each composed of different parcels vary- 
ing in bulk and density, and ask the jury to weigh each 
parcel in each package separately, and to give the aggre- 
gate weight of the parcels in each package. They also 
ask the jury to determine the balance of the weight of one 
package of evidence over the other package. How are 
the jurors to perform this task? They have no standard 
weights, duly sealed, which they can place in one of the 
scales of justice, and a parcel of evidence in the other 
scale, and be able to give the exact weight of the parcel 
in pounds and ounces. Each juror is obliged, to a great 
extent, to form his own standard, by which he must weigh 

1. What IB the most difficult task for the jury ? How can we ascer- 
tain the weight of different parcels ? How do we ascertain the difference 
of the weight of different packages of different parcels? 

2. With what do the lawjers come before the jmy ? What do they 
ask of the jury ? Have the jory any standard weights by which they 
can give the exact weight of evidence presented to them ? JBy what does 
each juror weigh the credibility of each witnen ? When only wiU the 
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the credibility of each witness. The court seldom inter- 
feres with the decision of the jarj on questions of fact; 
and never unless the verdict is clearly against evidence, or 
without any evidence to support it Hence it is important 
to .approximate, if we cannot establish, a general standard 
by which jurors may be governed in weighing evidence. 

3. The jury have nothing to do with the question which 
may arise as to the competency of the witness to testify. 
That question belongs exclusively to the court. It is the 
credibility^ and not the competency, of the witness which 
is to be weighed. We may adopt a scale by which we 
may measure the weight of the evidence of each witness, 
or upon which we may mark the weight as it is deter- 
mined by the balance in the mind of th^ jurors. The 
scale may bo made in the following form : 

SCALE OF OKEDmiUTY. 



10 



9 



8 



6 



2 







coart interfere with the decision of the jury on questions of &ct ? What 
is important for us to approximate ? 
3. Aro the jurors to decide any question in reference to the oompe- 
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4. In order to illustrate the use of the scale of credi- 
bility, let us suppose that the issue to be tried by the jury 
is the sanity of a testator, at the time of making his last 
will and testament. One party alleges that the testator 
was of sound disposing mind and memory at the tim^ of 
making and executing his will, and the other party denies 
that he was of sound and disposing mind at that time. 
The issue of sanity is to be determined by the jury. 
Counsel for the executors introduce in support of the will 
Dr. Benjamin McCluer, one of the subscribing witnesses 
to the will. He sweare to the due execution of the will ; 
^' that he has been in practice as a physician and surgeon 
for twenty years ; that he had been the family physician 
in the testator's ifamily for two years; that he was the 
physician of the testator at the time he made his will, and 
to the time of his dealh ; that in the course of his practice 
he had witnessed many cases of insanity, and attended 
several patients affected with that disease. He further 
says, that the testator was of sound and disposing mind 
and memory at the time of executing his will, and up to 
'the time of his death, which occurred about six weeks 
after." Witness, on being cross-examined by counsel for tlio 
contestants, stated that '' he was not interested in the result 
of the suit ; that no relative of his by consanguinity or af- 
finity was to receive any benefit from sustaining the will." 

The evidence of Dr. McCluer is of the highest character 
known to the law, and being entirely unimpeached or 
weakened by the cross-examination, must be placed at ten 
on the scale of credibility. 

6. Counsel for the executors then called Dr. James Pea- 
body, who testified that he affixed his signature to the 



tcncy of tbo witness? To whom does that question exdosively belong? 
What is the jury required to weiffh ? What scale may be adopted ? 

4. In order to illustrate the scale of credibility, what issue is presumed 
to be before the jury ? What does one party allege, and the other deny t 
Who is the first witness produced on the part of the executors ? To 
what facts does he swear on his direct examination ? On his cross-exam- 
ination ? Where should this witness be placed on the scale of credibility ? 

5. Wbo is the second witness on the part of the executors ? To what 
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-will as a subscribing witness at the request of the testator; 
that the testator signed the will in witness's presence, and 
at the time declared the instrument so subscribed by liim 
to be his last will and testament ; that he believed the 
testator to be of sound and disposing mind and memory 
at the time of executing the said will." On being cross- 
examined, witness said: ^^I have practised as physician 
and surgeon for twelve years ; I was not intimately ac- 
quainted with the testator ; I was called to see him twice 
as consulting physician with Dr. McCluer; the second 
time I was called, I witnessed the execution of his will ; 
my attention was not particularly called to tlie state of 
the mind of testator, but if there had been any symptoms 
of insanity I think I should have noticed them.'' 

The oi^portunitics of this witness to discover insanity 
have not been equal to the opportunities of the previous 
witness. He is not tlierefore entitled to so high a rank on 
the scale of credibility as the previous witness, and is 
clearly entitled to stand at nine on that scale. The va- 
lidity of the will is fully established by. these two wit- 
nesses, unless evidence of greater weight can be produced 
on behalf of the contestants, and the counsel for the ex- 
ecutors may here rest his case, 

6. The counsel for the contestants then produced Dr. 
John Bradbury, who testified as« follows: "I have prac- 
tised as physician and surgeon for twenty years ; I have 
liad many cases of insanity under my treatment ; I kncAV 
the testator well ; I have known him from a child ; he 
has not been of sound and disposing mind and memory at 
any time for the last four years." On cross-examination, 
witness says : ** I am the nephew of the testator ; I had 
a quarrel with him about three months before his death ; 
he made a w-ill about six months before his death, giving 

forts does he swear on liis direct examination ? On his cross-«?xaini nation ? 
Where should this witness bo pUictni on the scale of crt^libility ? What 
is established by these two witnesses ? How can this conclusion bo Re- 
versed ? What may the counsel for the execut<)rs here do? 

0. Who is called as a witness by the counsel for the contestants ? To 
what facts does he swear on his direct examination ? On his cro8B-ex- 
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me most of his property; I did not know, at the time of 
his death, that lie had 4nade another will, revoking his 
former will ; I went before the surrogate, for the purpose 
of having the first will proved ; I then first heard that he 
had made a second will, giving all his property to his 
brother." The direct examination of this witness would 
have placed him at ten on the scale of credibility ; but 
from the fact which comes out on the cross-examination, 
that witness had had a quarrel with the testator, and not- 
withstanding he swore positively, on his direct examina- 
tion, that the testator had not been of sound mind for 
four years before his death, yet he admitted that he had 
produced another will, made by testator within six months 
of his death, before the surrogate, for the purpose of pro- 
bate. The credibility of the witness is so badly shaken 
by the cross-examination, that he cannot be placed above 
^our on the scale of credibility. 

7. Tlie counsel for the contestants then call Dr. Edwin 
Bradbury, who testified as follows : " I have practised as 
a physician and surgeon for twelve years; I have had 
several cases of insanity under my treatment; I have 
known the testator from my early childhood ; I am sure 
that he has been of unsound mind for the last four years 
of his life." On cross-examination, witness said : " I am 
a nephew of the testator, and brother of the last witness 
examined ; I have not practised as a physician all the 
time for the last twelve years ; I cannot give the name of 
any patient who has been under my treatment for in- 
sanity ; I cannot tell what year I had such patient under 
my treatment." The evidence of this witness is so much 
sliaken by his cross-examination, that he is not entitled to 

be placed above ^va on the scale of credibility. 

— — ■ — -^-^^— ^^^^-^— ^— 

aiitinatlon? Where would his direct examination place him on the scale 
of credibUity ? What is the effect of his cross^xamination ? Where 
sbould he be placed on the scale of credibility ? 

7. Who is the next witness called by the counsel for the contestants ? 
To what fiBCts does he sweat on his direct examination ? On his cross- 
examination? What is the effect of his crosfrexamination ? Where 
should he be placed on the scale of credibility? 

20* 
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8. The counsel for the contestants then called Dr. John 
Sni jthcj who testified as follows : " I was called to see the 
testator about four years before his death ; I have prac- 
tised as a physician and surgeon for twelve 'years ; I 
called to see testator three or four times about four years 
ago ; I believed him to be insane at that time, and so ex- 
pressed myself to several persons about that time." On 
cross-examination, witness says : " I cannot state any 
thing lie said, or any thing he did, which led me to believe 
he was insane ; I cannot say what the symptoms of in- 
sanity are; I cannot say whether such insanity would be 
likely to continue for four years." If testator were of un- 
sound mind four years before he made his .will, it would 
be a circumstance from which some slight inference of 
his insanity at the time of making «his will might be 
drawn ; but such evidence has a bearing so remote upon 
the issue, that, if admitted at all, it should «not stand 
higher than one on the scale of credibility. The counsel 
for the contestants here closes his part of the case. 

9. The counsel for the executors then -proceeded to for- 
tify and sustain the evidence of his first witnesses, and re- 
but the evidence given on the other side, by presenting 
additional and cumulative evidence. The first witness 
called for this purpose was Dr. John Ford, who testified 
as follows : " The testator was under jny care, while he 
was 6i)cnding the time in the country four years ago, for a 
period of three months ; I saw him almost every day ; 
he was of sound mind at that time, and showed no symp- 
toms of insanity." 

This evidence rebuts the evidence of two witnesses on 
the part of the contestants, who swear to insanity of 
testator for four years; and although relating to a re- 



8. Wlio is the third witness called bj the coansel for the contest- 
ants? To what facts does he swear on his direct examination? On 
his cross-examination ? Where should this witness stand on the scale 
of credibility ? What may the counsel for the contestants here dot 

9. What does the counsel for the executors then proceed to do ? How ? 
Who is the first witness called for this purpose ? To what facta does ho 
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mote period, should stand at five on the scale of credi- 
bility. 

10. The counsel for the executors then called Dr. 
Moses Fog, who testified as follows : " I know testator ; 
he was a patient of mine for three months three years 
ago ; he was of sound and disposing mind and memory 
at that time ; if there had been any symptoms of insan- 
ity, I should have noticed them." This witness should 
be placed on the scale of credibility at five. This com- 
pletes the evidence presented on each side ; and the jury 
are to calculate the sum of the weight of evidence pro- 
duced by each party, and to state in whose favor the bal- 
ance of the weight of evidence lies. 

11. The evidence as weighed stands as follows: 

Fw Eaoeeniort. Weight For Omte^tanti, Weight 

Dr. Benjamin McClaer. ... 10 Dr. John Bradboiy 4 

Dr. James Peabody Dr. Edwin Bradbury 5 

Dr. John Ford 5 Dr. John Smjtlie 1 

Dr. MoeesFo^ 5 — 



10 



29 
Balance in fieiYor of executors — 19. 



12. A competent witness may swear positively to a ma- 
terial fact ; yet it may appear on his cross-examination, or 
it may be shown by other witnesses, that his character is 
so infamous that his evidence is entitled to no credit with 
the jury. The evidence of such witness would be placed 
at zero on the scale of credibility. An infant of very ten- 



swear on his direct examination ? On his crosfrexamination ? Where 
should this witness stand on the scale of credibility ? 

10. Who is the next witness called by counsel for executors? To 
what facts does he swear on his direct examination ? On his cross-ex- 
amination ? Where should this witness be placed on the scale of credi- 
bility? What does this complete? What are the jury now to calcu- 
late? What are they to state ? 

11. How does the eyidence as here weighed stand? In whose favor is 
the balance ? To what amount ? 

12. What may appear on the aoss«xamination of a competent witness ' 
who swears positlTelyto a material fact ? What is the effect of such^ 
cross^Tnmination ? Where should, such evidence be placed on the scale 
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der age is competent to give evidence, if he nndei'stands 
the nature of an oath and the consequence of swearing 
falsely ; yet from the fact of the tender age of the infant, 
Hiid that the story he tells may have been taught to him 
by others, his evidence should be received with great 
caution ; and, if uncorroborated, should not be placed high- 
er than one on the scale of credibility. 

13. An accomplice in the commission of crime is 
a competent witness against others engaged in the com- 
mission of the same crime, and his evidence may be sub- 
mitted to the jury, although he may be entirely uncorrob- 
orated ; yet his evidence should never be placed above one 
on the scale of credibility. When a witness varies in a 
material point from his evidence given on a former 
occasion, his evidence should not be placed above two on 
the scale of credibility. 

14. Written evidence is entitled to greater weight than 
oral. The best evidence of a contract is the contract re- 
duced to writing, signed by the parties to be bound there- 
by, and attested by a subscribing witness. If this con- 
tract has been lost or destroyed, the next best evidence in 
the scale of credibility is a copy of the contract duly 
proved. If there is no copy of the contract, parol evi- 
dence of the contract and of its terms may be given. The 
first class would stand at terij on the scale of credibility ; 
the second class should not be placed higher than m, 
and the third class should not be placed higher thsxi four. 

15. A large majority of men are innocent of crime ; and 
the law therefore presumes that all are innocent, until 

of credibility ? When is an infant of tender age a competent witness? 
Where should his evidence be placed on the scale of credibilitj ? Why ? 

1 3. Is an accomplice a competent witness ? Where should Ids evidence 
bo placed on the scale of credibility ? If a witness varies in' a material 
point from his evidence ^ven on a former occasion ? 

14. Which stands highest on the scale of credibili^, written or oral 
evidence? Wliat is the best evidence of a contract? Wliat evidence 
Htcmds next to the contract itself? What evidence stands next to a 
copy t How should these three classes of evidence be placed on the scale 
of credibility ? 

lo. Why are all men presumed to be innocent of crime until proved to 
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they are proved guilty. If in weighing the evidence for 
and against the prisoner the beam of the scales is hori- 
zontal, and the scale in which the guilt of the prisoner is 
placed is not carried down, but is evenly balanced by the 
scale in which the proof and presumption of innocence is 
placed, this fact raises a doubt in the minds of the jurors, 
and the prisoner is entitled to the benefit of the doubt, and 
must be acquitted. 



CHAPTER CXVI. 

REFEREES. 

1. Eeferees are judicial officers appointed by the court. 
The place of conducting the reference is regarded as a 
branch of the court The witnesses and counsel are there 
to be governed by the same rules which would control 
them in a court of law. All issues in an action may be 
sent to a referee, upon the written consent of the parties, 
except where an infant is a party. When the parties do 
not consent, the court may direct a reference — 1. "When 
the trial of an issue of fact will require the examination 
of a long account ; 2. When the taking of an account is 
necessary ; 3. When a question of fact, other than upon 
the pleadings, shall arise. A certified copy of the order 
of reference should be served on the referee. This is his 
authority under which he acts. It would be irregular to 
take any action in the case until such service. The referee 



be giulty ? Wliat dicnniBtanoes in weighing the evidence should raise 
a doubt in the minds of the jurors? Who is entitled to the benefit of 
this doubt t 

1. What is the official character of a referee? How is the place of 
conducting the reference regarded? By what rules are the witnesses 
.and counsel there governed? What issues may be sent to a referee on 
consent? If the parties do not consent, when may the court direct a 
reference ? What should be served on the referee ? Wliat is the au- 
thor!^ under which he acts? Can he take any action before such ser- 
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makes his report to the court by which he was appointed. 
In his report he states the facts found, and conclusions of 
law, separately. The court will not interfere with the re- 
port of a referee on a question of fact, unless it is clearly 
against evidence^ or in direct violation of some rule of law. 

2. The referee is clothed with all needful authority to 
determine every thing which properly belongs to the trial 
of the action. The referee is bound by the decisions of 
the general term of the Supreme Court, until reversed by 
the Court of Appeals. The referee takes the place of the 
jury as well as of the court. Where there is the slightest 
reason to suspect that any influence beyond what has 
transpired at the trial, and in the presence of the parties, 
has been brought to bear upon the minds of the jurors, 
the verdict must be set aside. The referee should try the 
case before him with the greatest discretion and impar- 
tiality. The reasons which would lead the court to set 
aside the verdict of the jury, would lead the court to set 
aside the decision of the referee on a question of fact. 

3. A referee must not take the statement of a witness 
out of court. On a trial before him ho has the power to 
allow amendments to any pleadings or summons in the 
same manner as the court could do upon such trial. He 
has not the power to allow the name of a party to be 
stricken out. The referee should not rely on depositions 
produced before him, but he should take down the evi- 
dence from the witnesses themselves. The referee can 
compel the attendance of witnesses by attachment, and 
punish them for a contempt for non-attendance, or refusal 
to be sworn, or to testify in the same manner as the court 

could do. Keferccs may, in their discretion, open a case 

• ■ , _ _ 

vice ? To whom does tlio referee make his report ? What does he state 
in his report ? When only will the court interfere with the report on a 
question of fact ? On a question of law ? 

2. With what authority is the referee clothed? By what is the referee 
bound ? Of whom does he take the place ? When wiU the Teidict of a 
jury be set aside ? When should the report of a referee be sot ainde ? 

3. Can the referee take the statement of a witness out of court? 
What amendments may ho allow in a trial before him ? What evidence 
should he receive ? Ilow can he compel the attendance of witnesses 7 
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after it has been submitted, and hear farther testimony. 

A referee cannot be a witness in a case referred to him. 

* 

A referee may refuse to hear further testimony against 
the character of a witness, or in support of his character. 

4. A referee is required by law to take a prescribed 
oath before entering upon his duty ; and yet it often hap- 
pens that no such oath is taken. If the parties proceed 
with the reference without objection, they are held to 
have waived their right to object. The oati is usually in 
the following form : 

"I, John Doe, referee appointed in this action, do 
swear, that I will faithfully and fairly hear and examine 
this action, and make a just and true report thereon, ac- 
cording to the best of my understanding." 

The oath may be administered by any person author- 
ized to take affidavits to be read in the court in which the 
suit is pending. When the referee is ready to proceed 
with the trial, the counsel for the party who holds the 
affirmative of the issue to be tried opens the case before 
the referee ; states the substance of the pleadings, and the 
issues formed by the pleadings, with the evidence he pro- 
poses to produce on the part of his client. He then calls 
his witnesses, who are first examined by the party pro- 
ducing them, and then cross-examined by the counsel for 
the other party. 

5. The referee has power to administer an oath to the 
witnesses. The form of the oath is as follows : 

"The evidence you shall give in this issue, joined in 
the Supreme Court, between A. B., plaintiff, and C. D., 
defendant, shall be the truth, the whole truth, and nothing 
but the truth. So help you God." 



For what piirpose may tbej open a case after it has been sabmitted ? 
What testimony may be renise to take? 

4 What is a referee required to take before commencing the trial ? 
If the parties proceed to the trial without objection ? What is the form 
of the oath? Before whom may it be taken? Which party opens the 
case? What does he state? By whom are the witnesses examined? 
By whom cross-examined? 

5. Who administers the oath to the witnesses ? What is the form of 



472 REFEBEE8. 

A witness has a right to consult counsel in ,the presence 
of the referee. The advice of counsel must be given un- 
der the eje, and in the hearing, of the referee. To save 
the expense and delay of proving certain facts, the attor- 
neys may admit these facts*; but an attorney acting for 
an infant cannot make an admission for him to his disad- 
vantage. It is for the party holding the afErmative to 
make out the preponderance of proof. 

G. Tlie rules of evidence are the same before a referee 
as before a jury. Improper testimony must not be heard 
before a referee any more than before a jury. The cj'edi- 
lility of the witnesses is to be weighed by the referee. The 
weight of evidence depends on the number^ the ahUity^ 
and integrity of the witnesses. One witness is sufficient 
to prove a fact in most cases ; yet a number of witnesses 
corroborates and confii^ms. The ability of the witness is 
important in determining his credibility. The integrity 
of the witness is also important in weighing his evidence. 
A witness's veracity may become suspected from a variety 
of circumstances, although he may intend to speak the 
truth. He may be on terms of intimate friendship with 
the party on whose behalf he is called. He may have a 
pecuniary interest in the result. lie may be of a near 
degree of relationship, lie may be an inveterate enemy 
of tlie other party. He may swear to facts which are 
shown to be untrue by surrounding circumstances, though 
no other person were present. The deportment of the 
witness on the stand aflfects his credibility. Does he give 
his answers readily, and with an air of probability? 
Does he persist in the same premeditated recital and 

the oatli ? When may a witness consult counsol ? When mtust the ad- 
vice of counsel be given ? When may the parties admit certain facts ? 
For what purpose ? Which party must present the preponderance of 
proof? 

6. Wlint rules of evidence govern the trial before a referee ? By whom 
is the credibility of the witness weighed ? Upon wl^t does the weight 
of evidence depend ? What number of witnesses is required to prove a 
fact in a civil case? What is tlie effect of additional witnesses? From 
what circumstances may the veracity of a witness be suspected ? What 
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uniformity of expression ? Does his account betray any 
doubt or uncertainty in his own mind ? Is his general 
reputation such that he is not to be believed under oath ? 
7- "When one party has closed his evidence, the counsel 
for the other party opens his case, introduces his evidence, 
and rebuts the evidence given on the other side. After 
he has closed his evidence, the first party may introduce 
further evidence to corroborate and sustain his former 
evidence. The party holding the negative of the issue 
suras up the case first, and the party holding the affirma- 
tive closes the argument, and the case is submitted to the 
referee. The referee then adjourns the case indefinitely, 
so that ho may deliberately weigh the evidence, and make 
up his report of the facts found by him, and his conclu- 
sions of law. 

8. Under a decree of foreclosure, the court may appoint 
a referee to make the sale of the mortgaged premises. 
The referee gives the required notice, and superintends 
the sale of the premises, which must be made at public 
auction. The referee executes, acknowledges, and de- 
livers the deed to the purchaser, and reports to the court 
his proceedings thereon. 

9. In a partition suit, a referee may be appointed to 
advertise and sell the premises. He must theu make his 
report of sale to the court, and have the same confirmed. 
When the sale is confirmed, he executes his deed to the 
purchaser, and pays the amount received to creditors and 
heirs, pursuant to the decree of the court. He makes his 
final report to the court, with the vouchers for all moneys 

deportment of the witness affects liis credibilitj ? How does his charac- 
ter afiect his credibility ? 

7. When one party Las closed his evidence before the referee, what is 
the next action ? After the second party has closed his evidence, what 
may the first party do ? Which party snms up the case first ? After both 
parties have summed up the case, what action is taken by the referee ? 
For what purpose ? 

8. Under a decree of foreclosure, for what jmrpose may the court ap- 
point a referee ? What action does the referee take ? I 

0. In a partition suit, for what purpose is a referee appointed ? What 
action is tr,ken by the referee 7 
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paid under the decree. An order is then entered con- 
firming the final report. 



CHAPTER CXVn. 

THE MONROE DOCTRINE. 

1. On the 2d day of December, 1823, James Monroe, 
President of the United States, sent his annual message 
to both houses of Congress. In that memorable message, 
he announced to Congress, and to all the nations of the 
civilized world, the settled policy of this nation in its for- 
eign relations. He says : " In the wars of the European 
powers, in matters relating to themselves, we have never 
taken any part ; nor does it comport with our policy to 
do so. The political system of the European powers is 
essentially different from that of America. We owe it, 
therefore, to candor and to the amicable relations existing 
between the United States and those powers, to declare 
that we should consider any attempt on their part to ex- 
tend their system to any portion of this hemisphere as 
dangerous to our peace and safety. 

2. " Our policy is not to interfere in the internal con- 
cerns of Europe, or of any of the European powers. It 
is impossible that these powers should extend their system 
to any part of America without endangering our peace 
and happiness. With the existing colonies or dependen- 
cies of any European power we have not interfered, and 
shall not interfere. But with the governments who have 
declared their independence, and have maintained it, and 
whose independence has been acknowledged, we could not 
view any interposition for the purpose of oppressing them, 
or controlling in any other manner their destiny, in any 
other light than as the manifestation of an unfriendly dis* 
position towards thq United States." 
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3. The doctrine announced by President Monroe as tlio 
settled policy of this nation, more than forty years ago, 
has been strictly adhered to on the part of the United 
States from that time to the present. It was so long ac- 
qniesced in by the European powers, that it began to be 
regarded as a part of the common law of nations. It has 
become as firmly fixed, and as warmly cherished in the 
heart of every American citizen, as if it were a part of 
the national constitution. An occasion has now. arisen to 
test the question whether this doctrine is a myth or a 
reality. There is a direct interference on the part of one 
of the European powers in the affairs of an independent 
American State. A republic has been OTcrtumed, and a 
monarchy established on its ruins.' The whole nation 
waits with intense anxiety for some vigorous movement 
on the part of the government. Delay and hesitation en- 
gender doubt and despondency. From the throbbing 
heart and the trumpet tongue of the people comes the 
mandate, " Onward !" 
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CHAPTER CXVin. 

FORM OP A WILL. 

In the name of God, amen: e^^^^/» S^au^t. 

cnan/^, vetna 0/ aotma aftcC atjyto^cna mcna an{£ '?n^rfioiy, 
ana conAuC6Un^ ^ua^ uncei^ucnty 0/ €nci te^, €lo ^uekr^le 
nuine, oi-cUicn, /^aOui^n, an</ cuctai^ /niJ /o oe 9^ty umj€' 
WILL ant/ TESTAMENT I <^<S^^ iJ ^o &ay. 

First, G^=y&^ a/c ^rfu uiw/u/ ele^^ aie^ Aau/ anc/ 
•cU^nai^i/, Q/ a^'iAc ant/ t/cvus ^ 7ny tot£», G^oa^ <^i*^ 
#^#v ^fiu Mu^e arte/ ^t, Gio, JBJO S^fYit^ G€vcnu^, Gitu^ 
^rfoin ^cYy, wncon^ aet^ii^ ut ^0 ^ tn u€et 0/ nei tt'an^ ^ 
€taw€i en au^ny i^av e^^^. Q/ auo attte anc/ o^aa^a^in^ 
4? 'my ^a€<l tvfjc 'one nuncCl^ ^^ocutane/ c/acuii^f, ^ v^ /ui-u/ 
4; ncl out 0/ ?ny /iclaonaC/Uo/ieity. 

OECOND. Q/ aciAe ant/ ^f^tea^A /o eacu o^ ^ny /Ai€e 
e/auan/^iJ, Cy/caiy, ^atneiine, ant/ S^-xa^cm, €^0 aurrt 
^//f/^y ^^(*^^nt/ t/o/iaia. 

Third. Of a€V€^ ant/ t/cvcje /o ^ny aon ^5>nFt friy 
noade anc/ /ot unown aa G4o, ft? //^t (S/nU4y-/oul/4^ 
^^cUet, Giew- ^^l^ ^c'ty. Q/ a^o acue a?it/ 0€atd€€zt^ 
ti? my ^ai't/ Oon ^oUn tne^ 0uni 0/ a0venty'£^tAe ^ntf€e^€i.iu/ 
t/o/iiaia. 

Fourth. O^'ycv^ ant/ t/suu^ I0 my aort ^atnea a/If 
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a^ acve anaC v^^ieat^ ^ nifn ^ne le^, ie^utu^, ana ie- 
fnat'fu/^i o/ 9ny /lelitonat ^^io/iei^. 

<^£^ncwu>^, Q/ fnane, co?i^^^^, a7ia a/i/iocn^ tny w/e, 
Q//caiy (^a^^i, /v ^ exccu/i^, anc/ ^ny don, ^aTfua 
<^oA^i, ^ Cc ccaectt^l o/ ^mJ, 7ny ut4^ tut^ aru/ €ea^a- 
men^, neiedy ievon^?ia a/t /<^imei ti^cuj ^ tnc fna{/fi. 

In witness whereof, (SfAavc^ 4^Uun^ a€id(k>iidea 
^ny na7ne ufici aj^cxei/ 7fiy aeat, ^ne e^n^^ cuiy o/ ^^ne, 

anci ^ux>^y-^ve. 

^4n S^asidl. [l.S.] 

(£ucaacud€</ oy ^ann (S^od^i, ^ne ^leaAz^i namec^ €n 
^u^ ^ieyccna to^of, en ^ne /Ue^fica o/ eacn o/ uJ / ana a^ 
^ne, /im^ o/ mancna duon duoJclcA^on, ^ne oidotfe^ ^nd^lu- 
^mn^ tuad c^ec/aUc^ dy ^m Ocuc/ ledla^l /i? v^ nia uxd^ %ucu 
ana ^dd^men^/ an^ eacn ^p tia, a^ ^m ^eati-es^ o/ daub^ 
/leala^io^, ana^ e'?i nu> Aie^nce, anc/ en ^e ^ieaence^ o/ eacn 
otna^, dt^Tia niJ name a^ a UH^neaa /neie£a, a^ ^ae e7t€/ a^ 

WnwEss: 

/r^oiaTn <3^. ^onea, 

Me^^^'n^ a^ ^^4 ^ioat/way, ©^ ^ ^Oy. 
Me^i^/c'n^ a^Sf ^ f4l^ (2%, ©^ ^ ^Uy 



